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JtoVERTISEMENT 

TO 

THIS EDITION. 

/ 

t ' 

1 

SHOULD the delay in publishing this Edition of 
The Law of Bailments be thought worthy of notice, 
it is hoped that the following circumstance will operate 
as an apology. 

When the Essay was nearly prepared for the press, 
the Editor, in concurrence with the suggestion of* a 
^ friend, was induced to attempt a sketch of the life of 
« the late Sir William Jones, with an .account of his 
works, to be perfixed to the publication :*-*some time 
was occupied in the collecting materials for this under- 
taking, and in its progress the Editor found that he 
jnust inevitably exceed the limits he had deemed it 
necessary to prescribe for its completion ;— perceiving 
also that by the Introduction, Notes, an* Appendix, 
now added, the size of the original publication would 
be considerably increased, he has declined to insert the 
biographical account alluded to, from a wish not to in- 
cur the charge of overwhelming a small though valua- 
ble treatise with extraneous matter. In a literary and 
critical point of view, the Editor has, pe'rpaps, by this 
omission, better consulted his own reputation, and the 
justice due to the illustrious memory of Sir William 
Jones. 

With respect to the work in its present form, the 
Editor takes leave to observe that his particular aim 
has been to render it an useful repository on the subject 
of Bailments, to the merchant and the studekt of thb 
law ; he has therefore occasionally dilated his referen- 
ces to the material modern cases, and has given, in the 
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ADVERTISEMENT. . 

form of an Appendix, the celebrated case of " Coggs *• 
Bernard," from Mr. Bay ley's valuable edition ofLord 
Raymond's Reports. 

Sir William Jones (Law of Bailments, p. 68) modest- 
ly intimates that his Essay may be considered in the 
light of " a commentary" on Lord Holt's famous argu- 
ment in the case just mentioned ; it is, however, one of 
those rare commentaries which merit equal attention 
with the text. To every class of persons in a civilised 
contfmunity, the subject of our Author's treatise is im- 
portant ; and of the work itself, it is no extravagant 
encomium to pronounce, that the learning of Lord 
Coke, could not have supplied sounder law, and that 
more apposite and elegant illustration could not have 
flowed from the pen o? Cicero. 

These are sufficient jeasons for. presenting to the Pub- 
lic a new edition of i he Law of Bailments ; and in 
proportion to their weight, he who has undertaken the 
task will naturally be gratified, if it shall be thought 
that he has not performed less than his duty. 

Fvmp Coxjrt, Temple- j 
No? 10, IT9T* 
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INTRODUCTION. 



The commercial intercourse of mankind k at once 
the nwjst pleasing and important subject of invests 
gttiorr? those various' wants which pervade the most 
barbarous and refined conditions of society, stimo> 
late the warlike savage" to commence the labours, and- 
to barter the spoils of the chase ; while under a sim« 
ilar influence the inhabitant of the already opulent 
and civilized country endeavours to explore new 
sources of wealth, and tempts with avidity the peril* 
oos vicissitudes* of mercantile adventure. 

Thus it should seem, that with whatever differ* 
ence of local circumstances, and with whatever va* # 
rieties of mental and corporeal character, Nature hai 
distributed our species over the globe, she+still in- 
tends ttnat a general connexion shail subsist between 
them, and ha* caused it to depend on motives too 
powerful or inviting to be counteracted by ferocity, 
indolence, or caprice. 

, A propensity that so strongly indicates the policy 
of Nature ought obviously to receive every necessa-' 
ry encouragement from the policy of states; noth- 
ing therefore but ignorance, or a despicable affectation, 
Of philosophy, can doubt or deny the advantages of 
fereigh commerce; our gratitude should avow, anc) 
-our activity Strive to increase them : it may howev- 
er, in perfect consistency with this sentiment, be as- 
terted, agreeably to the remark of a profound l*isto* 
lian,t that the improvement of the domestic trade of 

• * Mercator » • . • • 
» • » ' » * inox reficit rates 
'Qua&aaa, indpciUs pauperiem p&tu' Hex. 

t Home's Hist Append. III. 

B •« . 
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a country is to be considered as an object of much 
earlier and greater attention,.' '. . 

Notwithstanding this truth,' so obvious and impor- 
tant, it is a remarkable fact in the history of conuner-, 
da) nations, that they have mostly established an ex- 
pensive foreign intercourse, long . before they appear 
to have thought of promoting t£e facility of their in- 
ternaLtrarfe, and of protecting its growth, in. the con- 
comitant variety of jcivil transactions, by the applica- 
tion of those. discriminating rules, which impart the 
ingenuity and the correctness of general reason, to 
systems of local jurisprudence. 

* What have been the specific causes of this neglect, 
the most acute investigation would probably be una- 
ble to discover. In the frequently inexplicable cqn- 
duct of mankind* there is a crowd of Instances in 
•Which advantages important, and easy to be obtain- 
ed, are disregarded, for the pursuit of others more 
distant and precarious. When nations thus deviate 
from the path *>f prudence, they are slower in recor- . 
. ering the prospect of their true interest than individ- 
uals; as error when consolidated into a mass is pro- 
pprtionably less penetrable by the light of reason and 
utility. 

However latent the causes why so great an object 
of national policy has experienced such a compara- 
tively slight attention, it is easy to discern the benefi- 
cial influence which, if properly cultivated, it has a 
. tendency to produce on the manners and resources 
of a people. Superficial and often vicious refine- 
ments may be communicated by foreign connexions, 
but it is indisputably true that the real civilization of 
a country ■"" dapends much less on its commercial 
transactions with other states, than on a close and 
constant intercourse among its own inhabitants,— 
Such an intercourse is clearly requisite to. supply a 
community with permanent means of subsistence and 



* '■> 



^^ 



IKTROCUCIIOV* 



V 







the more irnporfknt views t>f sound policy and legis- 
lation t their deficiency in this respect was conspic 
nous in the duplicity which frequently sallied the- 
character of their public transactions, and itfthe fac* 
ti&us ebullitions* which destroyed* the internal vigour 
of the state. « ' ' • ^ ; 

Under this peculiar <fisad vantage was the strength 
of Carthage opposed to that of Rome ; and though 
the former, by the extent of its factitious resources, 
was enabled to protract the period of its downfall yet 
the preserving energies and the severe discipline^)! 4 
the Romans, prompted 1 by the congenial spirit of 
their political institutions*, ultimately, and as it were j 

by necessity, prevailed. It was in vain that tianmbal 
led his mercenary swarms with triumph over Italy, 

/ and threatened to approach the walls of Rome; he • J 

. had to encounter his greatest opposition in the in- , • ■ 

.flexibility of the Roman* character ; and t^e^yictpries * ## ; 

to which his illustrious military talents had chitfly ** * j 

\ contributed, k were destined to immortalize the^pru* * *^ 
dence of'^abius and the Ardour of 'Scipio* and to 

• It cannot be asserted that Rome was always free from ^ y 

the violence of party contentions; the great aims of the com* 

' f mor» wealth were, however, invariably supported by the proud 

* leal of all n% members, and the passions ai>d importance oif 

the individual wer© absorbed in the grandeur of the republic. 

This difference is thus remarked "by Montesquieu in a work of « 



te**:genius but of closer reasoning than the" JE sprit des Loix % * 
A Rome gouvernee parties loix, le^ people souffwit quele 




« la pauvrete Rornaine, avoit par cela ineme dif der avantag» »^ m 
*Y6t & Fargent s*epuisenf; mats la vertu, 4a Constance, fa »* .^ 
/ force & la pauvrete fte a'epuisent jamais. 1 

« Les Romains.etolent^ajhbitterx par orgueil, & lea Cart ha-* 
* ginois par avarice ; lea bos Vouloient commander, les autres 
«vouloerit ac<jutTir^& cesdemiers catculant saqs cesse ki 
« recede & U depense, firent toujours laguerre aana f aimer/ 
Grao&ct* Dec. des>Rojn.c*4. p.. 34. „- ■ 
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every pttwnit* bat that of arms, thfe* « strong shad* 
Of wilful ignonnce over the lustre of their Warlike 
exploits; nor when the energies of the republic weft, 
ef&ced by the magnificence of the -empire, and sa- 
tkted conquest afforded time for speculation, did thfe . 
Reman government listen to the suggestions of na- 
tional prudence : with aPtlisgracefal anxiety the doow - 
mating power of the universe depended for subsie- 
" teace on the tributary harvests of Africa, and the ^ 
granaries of Egypt were emptied for the idle arid li- * , 
eentious populace of Rome „ • „ ; 

Such are the striking lesson*! mparted by the free 
pencil and the vivid colours of history : let them be 
contemplated not less for instruction than amuse- ' 
xnent; and let that natien justly deem itself r«pec 
table which is enabled by commerce to increase it* * 
Wealth, and by courage to protect its honour; which 
is at once enterprising' and generous abroad,, and the l 

free structure of whose government facilitates everjr ^ 
improvement at home, f * ~- \. ' ' ' , * ' . 

'* ^.Trtde, both foreign and domestic, together with philoso* 
phy and the arts, were despise* and prohibited b)r the austere ' 
bigotry of the republican manners. Fabricius, when <Ct the. » 1 * 
table of Py rrhu % expressed a w i«h that the peaceful doctrines 
of Cyncas, the Epicurean ^philosopher, who was present* 
TOTght enervate all the enemits of Rome; avid the elder Cato r 
is kribwn to have advised the expulsion of a celebrated so* 
fftitsr. frbmifoe city, that he might n& corrupt the robust char*., 
acter of the Roman youth, by teaching them the ingenioua 
att of disputation. ' • 

t Why should we be deterred from applying this^char- $ 

acter to oor own country, b> the Querulous and fastidious re- 

Koac^of national pttde* The philosophic u anpV> impartial 
omesquiea ha*, led. the way ; and another foreign writer of ' 

considerable estimation feus describes the community ©T ; . 
which we are membgrs;:-^ • ' , • ^ 

• That' illustrious nation distinguishes Itself in a glortflta* 

• manner by its appticaHon to every thingohat can render the , 

* state the most flourishing. A.n admirable constitution ' 
* there places every ctfiaen in a situation that enables him to 
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merit of those great and beneficial works, by the as- 
sistance of which the natural and manufactured pro- 
duction? of a country are conveyed with facility and 
cheapness to 'all its parts. \ ? 

Among the most powerful means, by which these 
'important objects have been promoted, we may rank 
the use of steam, and the increase of inland nav- 
igation. The discovery of the • wonderful powers 
And utility of eondensed vapour is of a modern date, 
but „ would have been worthy of producing the tradi-f 
tional boast* of Archimedes. The variety ofpurpo- 
sest to which the agency t>f these powers is applied 
in this country, together with the many specimens 
of machinery .by which our different mechanical op. 
erations are facilitated, shew to what perfection the 
improvement of -trade and manufactures may be ad- 
vanced under the auspices of a free government, and 
an active commercial spirit. 

The importance of inland navigation cannot be, 
too strongly asserted : Natute has greatly * assisted^ 
the internal trade of some countries by * abundaqce 
of rivers; and it is a just tribute to the enterprising 
genius of man, to admire the extent to which that 
advantage has been increased ' or supplied- by the* 
means of navigable canals4 Many of these stupen- . 

-* ip* 

*That *vitb a fulcrum for his engines he would be able to 

move the world. 

* '*■ 

fThe use of -steam engine* is now adopted 10 most works 
of magnitude, such as breweries, foundries, collieries, 8qr. " 
.Much praise is due to * Messrs Boulron and Wat?,' of Bir** 
mingfcam, for th^ir liberal, indefatigable, and succebsful en- 
deavours- to'render the discovery beneficial to the public. 

JSmitVs Wealth of Nations, vol. f p. -28. 228- 9.— A wrfc . 
ter who has given much attention to the subject, thus observes . 
en the utility of canals : ' AH canals may be considered as 

* roads of a certain kind, on which 6ne horse .will draw as 

* much as thirty, horses do on the -ordinary turnpike roads, 
•«r on which one man alone will transport as many goods 
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10 fNTRODUCTIOWv 

Hrhich are constantly employed in the conveyanceof 
produce. an<f merchandize between its various towns 
and provinces. The tenacious formality of the Chi» 
aese character,, and a very partial commerce with 
European nations, have militated against the intro- 
dqctiQn of modern improvements in the sciences in- 
to China ; it is ^however admitted, that from an im- * 
memorial period of time, tote first principles of the^ ♦ 
arts have been known in that country ; nor can we 
hesitate to ascribe the^ remarkable industry and high- 
ly civilized manner? of its people, to the multifarious . * . * 
employments and perpetual intercourse created by & 
home trade, unexampled in magnitude* of consump*. ~ 
tion. ' . * 

. The utility of navigable canals has not escaped 
the attention of European countries. By the assist- 

* The Great- Canal, which is also called the Royal Canal, 
' is one of the wonders of art : it w a* finished about the year - ** ' 

• 980 ; thirty thousand men of all denominations were em/ 
•ployed forty -three years in completing it. It runs fromr 

• north to south, extending from the city of Canton to Ae 
' extremity of the empire ; and by it all kinds of Foreign 

• merchandize, entered at that city, are conveyed directly to 

• Pekin f being a distance of 825 miles. Its breadth is about 

• fifty feet* and its depth a -fathom and a half, which are suf- 
4 ficient tp carry barks of considerable burthen, *which are 
'managed by *msst and sails, as well as by oars; and some 

• of a smaller sort are towed by hand. This Canal passes 

• through, or near, forty -one large cities / it has- seventy -five 

• vast sluices to keep^ up the water, and pass the barks, and 

• ships where the ground will not. admit of sufficient depth of •• 

• channel, besides several thousands of draw and other 

• bridges*.' 

. *It is observed by a celebrated writer, that. « the home 
« market of China is perhaps, in extent, not much inferior to 
'the market t fall the Afferent countries of Europe put to- 
•fether' Wealth of Nations, vol. 3» p. 32, 
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pi^gtoos exertions to effect such arthVmf eommutuv 
0»tions. , * 

t The beneficial consequences with which, for the 
most part, those endeavours have been attended, e- 
vince that there is scarcely any form of government, 
however depressing in some of its tendencies, under 
which domestic. tr*3e, after a certain degree of en- 
couragement, will not rear itsliead and flourish, ... 

This must be a gratifying reflection to the mind 
that is accustomed to contemplate, wilh benevolent 
curiosity, every step that leads to the comfort and . 
civilization of our species; such a mind wilt there- 
fore experience peculiar satisfaction in viewing the 
Telocity of the success that generally follows tht^ 
spirited commercial enterprises even of individuals 
when favoured by the genius of free political institu- 
tions, and protected by the solicitude of numerous and 
equitable laws. 

The present state of the inland -navigation of our 
•wn country forcibly illustrates the preceding re- 
mark: notwithstanding the great increase of home 
trade, and the example of the means adopted by oth* 
' or countries to facilitate internal commerce, Eng- 
land, till within these fifty years, had neglected to 
imjprove the natural advantages of many rivers, b ^ tha 
construction of navigable canals, ' 

The .first navigable canal in this country was be- 
gan by a nobleman,* whose various plans for the 

a celebrated engineer, in the time of Louis XlVth,- and* 
wculd alone be sufficient to irom Dualize the reign of that 
Inonarch. For a circumstantial account 9^ this truly magnif- 
icent, scientific, and useful work, see Philbpa' Hist. Inland 
Navgation, p 53—56 ' > 

♦ The Duke or Bridgwa-tek, who m the year 1759 
pbtainedan act of .Parliament, enabling him to makea'navi. 
cable canal from or ely to Sal ford* For a particular and 
futeresting account of the progres* and completion of thit iggp 
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improvement of 6ur inland navigation 'have, been 
*crowned with signal and deserved success. . * ■ - 
Tnis respectable and spirited example has had its 
proper influence, by. stimulating the plans and the. 
completion of similar undertakings. The .number of \ 
navigable eanals already constructed, and; those 
which are in contemplation to be* ma/ie in. various 
parts of the kingdom, demonstrate at once the pub- 
lic utility, and* the private advantages of this species 
Of property; shares in which are now become of, 
soch consequence, as to form very frequent funds f«t 
provisions in family settlements* 

. Thus greatly has Britain, within the compass of 
half a century, improved her inland navigation ; and 
.all who feel interested in the prosperity of our court- 
try will be happy in perceiving, that while good faith, 

al, see Phillips' I list. Inland Navig. c. 7. where the utility of 
ttte undertaking is thus described :— 

* Before the Duke began his canal, the price of «vater car- 

* riage by the old navigation on the river Mersey and I well, 
*from Liverpool to Manchester, was twelve shillings the 

* ton, and from Warrington to Manchester, ten shillings the 

* ten. Land carriage was forty shillings the ton, and not 

* less than .two thousand tons were yearly carried on an aver*' 
'age. Coals at Manchester were retailed to the poor, at. 

* seven-pence per hundred weight, and often dearer. The 

* duke, by his navigation from Liverpool to Manchester, car- 

* ries for only sfe shillings a ten, and in as short a time, and 
**vith as certain delivery, as if by land carriage, because he is 

* able, at the lowest neap tides, to come into or go out of his 
"canal at Runcorn Gap to Liverpool, which he could not do 

* if he had gone in at the Hempstones, as was at first inten- 

* ded $ consequently one half is saved to the public of the old 
'^water carriage, and almost six parts in seven of the land 
« carriage- Coals are also delivered at Manchester, seven. 

* score the hundred weight, for three- pence hal f penny . ' 

" In rhe projection and execution of thi* and similar w or kf, 
the duke w.as assisted by the late Mr. Brindley, a self taught 
engineer of uncommon abilities. Particulars of rhr life of 
Siat extraordinary man are recorded in the Biograpb* Bri* 

tamit<*i vol- 2. 

c 
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•enter prising industry* and superior raanafactrtre| 
Save placed it at the head of commercial nations, 
its internal trade is rapidly advancing to the utoiost 
improvement of which it is apparently susceptible*. 

The transactions which form the intercourse of 
^an extensive domestic trade, and the various confi- 
dential occurrences which attend the increased reku? 
■ tiohs of a civil community, obviously require for their 
definition and protection a multiplying series of leg- 
islative provisions. The aptitude of such legal reg- 
ulations peculiarly demands the care of those to 
whom the higher concerns of the state are entrusted; 
, for if that vigilance were not exercised, it would be 
in vain that a country might labour for its own prog* 
perity. In proportion also as laws become necessa- 
rily more numerous, it should be recollected, that 
precision b their greatest ornament; other produc- 
tions of the human genius may be allowed to derive 

• 

* In a valuable work lately given to the public by a respect- 
able and intelligent magistrate, it is observed, that in this 
country there has been « an accumulation of not less than two 
•thirds in commence, as well as manufactures.' Treatise 

' on the Police of the Metropolis, 4th edit. p;"409. . 

The same work gives the. following estimation of the an- 
nual commerce of the metropolis a'one : ' Above 13,500 ves- 
sels including 5 heir repeated voyages, arrive at and depart 
from, the port of Zrondon with merchandize, in the course 
of a ytear » besides a vast; number of river craft employed in 
the trade of the interior country, bringing and carrying a» 
way property estimated at twenty millions sterling. 

• In addition to this, it »s calculated that above 40 000 wag- 
gons and other carriages, including their repeated jouratea* 
arrive and depart laden, in both instances, with articles of} 

* domestic, colonial, and foreign merchandize ; occasioning- 
a transmit of, perhaps, (when cattle and provisions sent for 
the consumption of the inhabitants are included,) fifty mil- 
lion* more? P. 410,11. 

Dr. Aikin, n his history of Manchester (4to 1797.) ?e- 
Oiarks the inter ing progress of manufactures and trade, and 
the concomitant habits of their respective stages, w ith apre* 
cision and philosophy not inferior to the pen of Smith- - -*-• 



\ ■ 
INTRODCCTIOS* 16 

ML " 

their charms from, the beauty of m&apbor and the* 
grandeur of general expression, bat the utility % and 
the praise of a municipal code will depend on the 
dry simplicity and scrupulous detail with which it is 
adapted to the purposes of public security and social 
confidence* , # 

When we contemplate the slow progress by which 
nations, civilized in many other respects, have arrived 
at a moderate degree of perfection in the legislative 
science, our wonder is excited., that the very first * 
purposes of benefit for which the species can be sup. 
posed to associate should be postponed to the latest - 
consideration. 

1 Philosophy would be idly occupied in attempting 
to develope, by hypothesis and conjecture, the cause 
of this inversion in the pursuits of society j but con- 
cerning the spirit and the tendency of the positive in- 
stitutions which have . prevailed in celebrated states, 
disquisition may be profitably employed, and on this 
topic history presents abundance, of, materials to ex- ' 
cite the vivacity of speculation, and recom pence, the 
labour of research.* 

Among the consequences of the great an<^ rapid 
vicissitudes which have frequently befallen the gran- 

* The profound researches of Montesquieu, illuminated by 
a genius poweiinl and vivid, have explored the principles of a 
science the most impcrtant to the happiness of mankind.— . 
W*th some exception to the. predominating renet of the in- 
fluence of climate, the ••Esprit des Loix" displays a fulness 
of' learning, philosophy, and political- sagacity, befo>e which 
the superficial effusions of Voltaire, arid even the atdem reve- 
ries of Rousseau, .sink intoimign-iticauee, . It is how ever to be 
lamented that their countrymen have not t&ten the benefit of 
Such a comparison, and that, in, the progress of the mighty 
revolution that still astonishes Europe, the dogmas of Rous- \ 
scau, Voltaire, and an imitative herd of declaimers on tW 
science of government have been adopteU, in pteference to 
theCjttactical, sober, and wise lesions ot the .immortal Rion- 
le&qaleu. 



16 " ^TRODttCTXOW. 

^deur of nations, none is more deeply to be regretted' 
than the subversion, of those systems of internal pol- 
ity which have resulted from mature civilization, to* 
gether with that of the political importance -of the 
countries where they have existed. This abuse of 
conquest is often # productive of a slothful _and mor- 
bid degeneracy* . of the human intellect, by destroy- 
ing the institutions which are calculated to excite 
and perfect its finer exertions : the fire of national 
genius has indeed sometimes revived by the energy 
jpf, a few remaining sparks, and, after ages of dreary 
ignorance, has poured a sudden lustre on the clouded 
regions of art and literature. This, however, is but 
a small recompence for the irretrievable loss of ex* 
emplary institutions, much more essential to the 
happiness of society: the mandate of Omar, that 
consigned the Alexandrian library to the flames, was 
infinitely less injurious to the improvement of man- 
kind, than the destruction of the remains of the ad-* 
Durable polity which Egyptf had exhibited in its 
days of splendour, and from which accomplished A- 
tliens derived its infant rudiments of civilization. 

The fragments that remain of the legal institutions 
of Athens "have been chiefly preserved in the ha- 
rangues of the orators. From the frivolous and unjust 
grounds of accusation, the indecent violence and ca- 
pricious cruelty which history has imputed to most * 

'* ' V< cotpQra lente augescunt, cito extinguuntur, sic in- 
* genia studtaque oppressens facillus, quanrt revocaveris. Su- 
« bit quippe eiiam ipsius inertiae dulccdo : et in vis. a prima 
c desidia postremo amatur.' Tacitus in vit. A gric, 

f See Diodorus Siculus, lib. 1 Lord Kaims' Historical Law 
Tract*, p. 77 (note;) and Drummorid's Review of the Gov* 
elements of Sparta and Athens, p- 35 It is a subject of regret 
that a proper history <gf£&)'pt still remains among the 4r«S4> 
erata of literature. 
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ef their state prosecutions,*. Hie criminal jurispru- 
dence of the Athenians appears to have been grossly 
defective. ' In adjusting thfc rights of property ,t and 
in the cognizance of ordinary transactions, the decis- 
ions of their 'tribunals were doubtless marked by a 
more rtspecl&bie character. 

The flourishing state of commerce and the arts a- 
mong the Athenians, and the volatile temper of that 
celebrated people, were calculated to encourage 
forensic litigation ;J and under the mild and* auspi- 
cious genius of Solon, their municipal laws imbibed 
the spirit- of 'order and discriminating., equity i Un- 
fortunately Athens did not enjoy the uninterrupted 
benefit of the wise regulations of her illustrious legis- 
lator; They were, indeed, treated with apparent 
respect, but lost their salutary energy in the turbu- 
lent commotions of civil discord, which prepared the 
downfal of the Athenian republic. 

The singular constitution and legal regimen of 

• See M it ford's- Hist' Greece, vol. ,5. c. 22-' This writer 
is entitled to a high rank among historians: unseduced by 
the blandishments of fable, .and superior to the influence of 
classical prejudices, he has investigated the policy and char* 
acrets of the Grecian states with an acuteness of penetration, 
and a solidity of judgment, adapted to the true purposes of 
history 

^t>r. Adam Smith observes (Wealth of Nations, vol. 8, p. 
179.) that, • law never seems to have grown up to be a sci- 
•enceio any republic of ancient Greece.' This remark ia 
eertatnly too general ; for the speeches of h<zu% on the law* 
of succession to property at Athens display much logical sub- 
tility of argument, many appeals to former decisions, and 
great nicety in the choiee and arrangement of evidence. A 
translation of this legal orator, with a copious and learned 
commentary, was given to the public (4to 1779) from .the 
masterly hand ofatr William J nes, 

\ In Sir William Jones* prefatory discoursed the speeches 
, of Is3cus(pxviii^— xxxiii ) see a curious and analogical account 
q£ the progress of an a thenian kwr-aait. 

C 2 
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tffi« court : it may now be viewed with ft mixture of 
pity and dbdarn. while the ingenious discriminations, 
and correct reasoning of the Roman jurists, are oc* f 
casionally permitted to impart their light and author- 
ity to the decisions of our municipal tribunals. 

Of those 'decisions the Law of Contracts as appli- 
ed to commercial transactions, now embraces th* 
most comiderable part : the laws that regulate, the 
descent and the transfer of real property are the ear- 
ly specimens of stability and civilization in a govern- 
ment : when refinement advances and wants multi- 
ply, invention and labour, ductile to every form sug- 
gested by the convenience of man, creates new species 
of wealth,* which circulates with almost a magical 
rapidity through the various channels of foreign and 
domestic trade. 

The bold outlines of the Law of Nations have been 
found competent to regulate the general transactions 
of external commerce ; but that which exists within 
a state, requires, in proportion to its extent and en- . 
couragement, a far more positive tfhd minute system 
of jurisprudence. To provide for the various cir- . 

# Among the many important avocations of literature, it 
would he surprising if some disquisition had not been employ- 
edonthe sources of national opulence. On this subject the 
spec la t ions most worthy of notice have originated with -the 
moderns, and among these the French writers are decidedly 
superior in the novelty and the ingenuity, if not for the prac- 
ticability of their doctrines. The tenets of the celebrated 
aect of Economists are faithfully repiesented bv Dr« . Adam 
Smith (Wealth. of Nations, b. 4. c. 9.) The facts and tea* 
sonings contained* in that very respectable work have procur* : . 
ed a just applause to the diligence, tile acuteness, and phi* 
losophical talents of the author, but mighr, without injury to--, 
his reputation, have been more artlessly given to the public. 
Like he specula tists alluded to, he has clothed with the for* 
roality of system. an inquiry, in the scope of which, doubtless, . 
many important principles remain to be investigated, and has., 
thereby contributed to found in rhis cpuntry a school of dog-, 
matista in the yet very imperfect science of political economy. . 
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oumstances which affect the deposit and the trans- 
mission of moveable property — to discriminate the 
shades of identity which belong to fraud, negligence, 
or accident, is what only a well digested system of 
laws can teach, and what none but & people emulous 
of civil improvement will be disposed to learn. 

By shis scale we ought to estimate the value of 
such a body of reason as The Roman Civil Law, 
and to measure our regret that the victorious barba- 
rians of the aorth, while they triumphed over the 
military degeneracy, did not respect the legal wis- 
dom of vanquished Rome: but it is the prerogative 
of conquest to palsy the improvement of mankind— 
the enlightened and systematic jurisprudence of the 
Civilians was supplanted by numerous codes, whose 
uncouth and monstrous features betrayed their sav- 
age origin : the civilized world seemed to relapse in- 
to worse than primaeval barbarity, and Europe exhibit- 
ed for many ages a scene ; of ignorance, disorder, and- 
rapine, which it grieves the philosopher to review, 
t * and fatigues the historian to describe. 

From this barbarous chsos of laws sprung the feu- 
dal system, w hioh had comparitive merit in the gra- 
dation of its parts, and the compactness of its form, 
but which was equally repugnant- to the progress of 
commercial industry, and civil order. The proud 
chieftains who, for stipulated advantages, eonducted 
their obsequious vassals to the field, and who em- 
ployed the intervals from foreign war in the tumults 
of intestine discord, the lawless violence of territorial 
robbery y or the coarse debaucheries of the castle j— 
these and their idle retainers were not less hostile to 
commerce and refinement than the Huns, the Goths, 
and other barbarians, who, at different periods, pour- 
ed their desolating swarms over the most fertile and * 
ctviiiied provinces of Europe. 
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Engia-nd, notwithstanding a geographical seclu- 
sion, classically proverbial,* experienced the ravages* 
of various invasions, .rom the doubtful conquest of 
Cessar, to the permanent ascendancy of the Norman 
arqjs, laws, and manners. 

Our Saxon ancestors, who* after their unjust ex- 
pulsion of the ancient Britons, settled themselves in> 
the fairest possessions of this island, were disposed to 
improve, by the arts of peace, the, territory they had * 
acquired by the violence of war, and retained the 
free spirit, while they gradually lost the. ferocious -' 
character of the German tribes, whose manners and - 
institutions are so expresbly delineated by the pen of 
Tacitus, f 

By the wisdom and the patriotism of Alfred the 
Great, the Saxon customs were improved into a sys- 
tem of policy, the remains of hich display the just ! 
pretensions of that amiable monarch to the grateful .- 
memory of Englishmen The iisstitutions of Alfred . 
were impregnated with those genuine principles of 
legislation which assist and ^fcpajid^wilh the progres- 
sive improvements of a sta*e« a£d a subsequent age 
might have seen the free model of the Anglo-Saxon 
jurisprudence, adorned with the cultivated reason of 
the civil law. - It was however the fate of our coun- 
try, that its political liberties should be surrendered 
to the shackles of the feudal system, that^the posses- 
sions of its inhabitants should become a prey to the 
rapacity of foreign mercenaries, and that the barba- 
rous pomp of -military pride should oppress, and 
spurn, the efforts and the blessings of industry and 



TJte sanguinary violence whicji often attends the > 
hpat of conquest nay be deplored, but its deliberate. 
and more lasting injuries are inflicted on the laws of 

• ' Et penitus toto divisos orbe Britannos,* Vine, Ec, I, . 
* t f i*Mor. &erm.? . 
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•* vanquished people; the simple and equitable 
principles of jurisprudence which were ripening to 
perfeetioivarnong our Saxon progenitors, were soon 
perplexed by the motilities, and vitiated by the chi- 
cane, of the Norman lawyers:* corruption and par. 
-tiatity began to disgrace the tribunals of Britain; 
and while the conqueror affected to reign in the name , 
of the iaw,t himself and his followers placed their 
visible dependance on the power of the sword.J: 

These were the severest and most humiliating 
marks of the subjugation of our country by the vic- 
torious Normans. The feudal laws which they in* 
- troduced, and the inauspicious fluctuations of an un- 
settled government, restrained for many centuries 
the progress of* British commerce and manufactures : 
-these obstructions were at length removed, and the 
first signal -for the commercial prosperity and civil 
stability of this kingdom was the abolition of the feu- 

*< Legibus tamum et moribus Norrnannicis omnia subsel- 
clia strepebant.' . Cragii JusFeudale, 1, 1. 

• t Sir Matthew Hale (Hist. Com. Law c 5.) and Sir Wil- 
liam Blackstone (Cora. vol. 2, p 48—52*) have laboured to 
prove that the conquest of England by William the First, it 
not robe understood in the military sense of the term, but as 
synonymous with legal acquisition or purchase. Th«s construc- 
tion has derived a feeble support from the equivocal use of the 
word conquestus, the vague pretensions of title to the crown on 
the part of the Norman duke, and hit affected solicitude to 
restore the Saxon institutions; but it is clearly repugnant to 
the plain facts oftha* period of our history. See Hume's 
" Hist. vol. I. p. 282.-284. 

t At the distance of more than two centuries from the 
"Norman conquest, and in the reign of a prince, (Edward I.) 
whose improvement of our law has procured him the appella- 
tion o£ the English Justinian, this iron evidence of title was 

* produced by the celebrated Earl \Wren ne, and with a jfopi- 
dent acquiescence on the part of the monarch. Hume's Hist, 
▼ol. 2 p. 238 — A similar explanation was -given to Robert 

* Bruce, King of Scotland, by some oi his nobles: See Koberu 
•on'»Hist.Scot. toUl.p. 48. # 
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4al tenures.* Some exceptionable features of that 
, system are undoubtedly yet visible in the abstruser 
parts of our jurisprudence; bat the wisdom of grad- 
ual reform' is preferable to the rage of extirpation, 
and it was perhaps impracticable to extract, without 
violence, every fibre of a root that had struck so deep- 
ly, and spread so widely in the soil of Britain. 

The eventf by which our constitution was settled, 
and our civil rights properly defined and secured, is 
to be regarded as another and still more important 
cera in the history of our commerce: since that 
memorable period, a vast and increasing accession of 
external and internal trade has demanded the solici- 
tude of the legislature, and amplified the jurisdiction 
of our legal tribunals The various laws which have 
taken every species of commercial property under 
protection: the luminous arguments and solemn de- 
cisions by which the sense and spirit of those laws 
have been applied to the transactions of men, form a 
sytem of jurisprudence that we cannot contemplate 
without gratitude, and respect. It must also be re- 
collected that, as the benefit of the la.w is felt in its 
administration, great encomium is due to the wisdom 
and integrity of the judge : he is the living organ of 
the law, and on his intelligent and upright interpre- 
tation of its precepts much of the welfare of the com- 
munity depends: there is, consequently, no depart* 
ment of science in which excellence mure deserves to 
be applauded ; and such names as Holt, Hard* 
wickb and Mansfield, will continue to be illus- 
trious, while the able and impartial distribution of 
justice shall be thought an honour to the tribunals of a 
nation. 

In an age that has so peculiarly witnessed the 
pompous, but futile and disastrous pretensions of 

* 12th of Charles the Second, chap, 24# 
t Accession of William the Thiht 
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speculative policy, Englishmen need net he exhorted 
duly to estimate law* which incfede the soundest 
maxims of moral experience, and the juridical talents 
and probity that secure the efficacy of their applica- 
tion to the concerns of life. 
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HAVING lately had occafion to examine 
with fome attention, the nature and proper- 
ties of that contract, which lawyers call Bail- 
ment, or, A delivery of goods on a condition, 
expreffed or implied, that they Jhall be rejior* 
ed by tfre bailee to the bailor, or according to 
his directions, as foon as the purpofe for which 
they were* bailed, jhall be anfwered, I could 
not but obierve with furprile, that a title in 
our Englifh law which feems the moft gen- 
erally interefting (hould b<& the leaft gener- 
ally underftood, and the leaft precifely as- 
certained. Hundreds and thousands of men 
pafs through life, without knowing, or ow- 
ing to know, any of the rturnberlefs n^eties, 
which attend our abftrufe, thou#& elegant, 
fyflem of real property, and without being 
at all acquainted wit^th*< # exquifite logic, 
on which o\ivrufcfo£ fpecial pleading are 
founded i but tfofre is hardly a man of any 
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age or ftation, who does not every week and 
almoft every day contraA the obligations or 
acquire the rights of a hirer or a letter to bire % 
of a borrower or a lender ■, of a depojitary or 
a perfon depo/iting 9 of a commiflioner or an 
employer i of a receiver or a giver 9 in pledge ; 
and what can be more abfurd,as well as more 
dangerous, than frequently to be bound by 
duties without knowing the nature or extent 
of them, and to enjoy rights, of which we 
have no juft idea ? Nor muft it ever be for- 
gotten, that the contra&s above-mentioned 
are among the principal fprings and wheels 
of civil fociety j that, if. a want of mutual 
confidence, or any other caufe, were to 
weaken them or obftruft their motion, the 
whole machine would inftantly be diforder* 
ed or broken to pieces ; preferve them, and 
various accidents may ftill deprive men of 
happinefs; but deftroy them, and the whole 
fpecies muft infallibly be miferable. It 
feems, therefore, aftonifliing that fo impor- 
tant a branch of juritprudence fhould have 
4>een fo long and fo ftrangely unfettled in a 
g^e^t commercial country ; and that* from 
the reh^of Elizabeth to the reign of Anne, 
the do£lrinh*£b ailments fliould have produced 
more contraciHtions and confufion, more 
diverfity of opm^n and inconfiftency of 
argument, than jmy^ofher part, perhaps, 
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of juridical learning ; at leaft > than any oth- 
er part equally fimple. 

Such being the cafe, I could not help 
imagining that a flxort and perfpicuous dis- 
cuffion of this title, an expqfition of all our 
ancient and modern decifions concerning it, 
an attempt to reconcile judgments appar- 
ently difcordant, and to illuftrate our laws 
by a comparifon of them with thofe of oth- 
er nations, together with an inveftigation o£ 
their true fpirit and reafon, would not be 
wholly unacceptable to the ftudent of Eng- 
lish law ;. efpecially as our excellent Black- 
Hone, who of all men was b£ft able to 
throw the cleareft light on this*, as on every 
other fubjeft, has comprifed the whole doc- 
trine in three paragraphs, which, without af- 
fecting the merit of his incomparable work, 
we may fafely pronounce the Ieaft fatisfac- 
tory part of it, for he reprefents lending and 
letting to tire, which are bailments by hia 
own definition, as contra&s of a dijlinfi fpe* 
cies ; he fays nothing of employment by 
tummijfion ; he introduces the do&rine of a 
diftrefs, which has an analogy to a pawn, 
-but is not properly bailed ; and on the great 
queftion of refponftbility for negleft, he fpeaks 
*fo loofely and indeterminately, that no fixed 

D 2 
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ideas can be colle&ed from his words.*-*- 
His commentaries are the mdft correct and 
beautiful outline that ever was exhibited <rf 
any human fcience; but they alone will no 
more form a lawyer, than a general map of 
the world, how accurately and elegantly fo- 
ever it may be delineated, will make a.geo- 
grapher : if, indeed, all the titles, which he 
profeffed only to fketch in elementary dis- 
-courfes, were filled up with exa&nefs and 
perfpicuity, Englilhmen might hope, at 
length, to poffefs a digeft of their law** 
which would leave but little room for con- 
trover fy, except in cafes depending on theSr 
particular circumftances ; a work whiclreve. 
ry lover of humanity and peace muft ahx- 
ioufly wi(h to fee accomplished. The fol- 
lowing Effay (for it afpires to no higher 
name) will explain my idea of Supplying the 
omiffions, whether defigned or involuntary 
in the Commentaries on the Laws of Eng- 
land, 

subject I propofe to begin with treating 
.proposed. the fubjeA analytically, and, having 
traced every part of it up to the firft princi- 
ples of natural reafon, {hall proceed, hist or • 

# 2 Coram, 452, 453, 454- (1) 

(i) See Christian's Edit, Black. Com. vol 2 p, 453, note 
(II,) where the learned commentator's inaccuracy on the sub- 
ject is also admitted, and where a just encomium is given to 

the elegance! the liberal learning, and the sound law of this 
Essay, 
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kally, to fhow with what perfect harmony 
thofe principles are recognifed and eftab* 
lifted by other nations, efpecially the Ro- 
mans, as well as by our Enghfli courts,, 
when their decifions are properly underftood 
and clearly diftinguifhed ; after which I 
fball refume fyntheticaUy the whole learning 
of bailments, and expound fuch rules as, in 
my humble apprehenfion, will prevent any 
farther perplexity on this interefiing title, 
except in cafes very peculiarly circumftan* 
ced. 

From the obligation, contained l A^aJysii. 
in the definition of bailment, to reflore the 
thing bailed at a certain time, it foHows that 
the bailee muft keep it, and be refponfible ta 
fhe bailor if it be. toft or damaged: but, m 
the bounds of juitice would, in moft cafes* 
be transgreffed, if he were made anfwera- 
ble for. the lofs of it without his fault, he caa 
only be obliged to keep it with a degree oi 
care proportioned to the nature of the bailment ; 
and the inveftigation of this degree in every 
particular con trad is the problem, which in- 
volves the principal difficulty r 

There are infinite (hades of care or dili- 
~v„ from the flighteft momentary thought, 
• tranfient glances of attention, to the moft 
"lant anxiety and folicitude ; but ex- 
les in this cafe, as in moft others, are in- 
applicable to pra&ia ' .\ the firft extreme 
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would felclom enable the bailee to perform 
the condition, and the fecond ought not in 
juftice to be demanded ; fince it would be 
harfh and abfurd to exact the fame anxious 
care, which the greateft mifer takes t>f his 
treafure, from every man who borrows a 
book or a feat The degrees then of care, 
for which we are feeking, muft lie fome- 
where between thefe extremes ; and, by 
obferving the different manners and charac- 
ters of men, we may find a certain ftandard, 
which will greatly facilitate our inquiry \ 
for, although fome are exceffively careless, 
and others exceffively vigilant, and fome 
through life, others only at particular times, 
yet we may perceive, that the generality yf 
rational men ufe nearly the fame degree of 
diligence in the conduct of their own af- 
fairs j and this care, thefefore, which every 
ferfon of common prudence and capable of 
"governing a family takes of bis own concerns, 
js a proper meafure of that which would 
uniformly be required in performing every 
•contract, if there were not ftrong reafons 
for exa fling in fome of them a ^greater, and \ 
permitting in others a Zg/5, degree of atten- 
tion. Here then we may fix a conftant de- 
terminate point, on each fide of which there 
is a feries confifting of variable terms tend- 
ipg indefinitely towards the above-mention- 
ed extremes, in proportion as the . cafe ad* 
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mits of indulgence or demands rigour : if 
tHe conftru&ion be favourable, a degree of 
care lejs than the ftandard will be fufficient ; 
if rigorous , a degree more will be required ; 
and, in the firft cafe, the meafure will be 
that care which every man of common fenfe 9 
thwgb abfent and inattentive, applies to his 
own affairs j in the fecond, the meafure will 
be that attention which a man remarkably 
emit and thoughtful gives to the fecuring of 
his perfonal property. 

The fixed mode or ftandard of diligence 
I (hail (for want of an apter epithet) invaria<* 
bly call Ordinary ; although that word i& 
equivocal, and fometimes involves a notion 
o£ degradation, which I mean wholly to ex. 
dude ; but the unvaried ufe of the word in 
one fenfe will prevent the leaft obfcurity. 
The degrees on each fide of the ftandard, 
being indeterminate, need not be diftin- 
guifhed by any precife denomination : the 
firft may be called less, and the fecond 
More, than ordinary diligence. 

Superlatives are exa&ly true in mathemat- 
ics ; they approach to truth in abftract mo* 
rality ; but in pra&ice and s&ual life they are 
commonly falfe : they are often, indeed, 
ttfed for mere intenfives, as the most dili- 
gent for pert diligent ; (2) but this is a rhet- 
orical figure \ and as Rhetoric, like her fis- 

(2) &X Vm:iit?>: l^Xit. lib. 3 tit. 15, 
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fer Poetry, delights in fi&ion, her language 
ought never to be adopted in fober investi- 
gations of truth : for this reafon I would re- 
jeft from the prefent inquiry, all fuch ex- 
preffions as the utmoji care, all pojjible ox 
all imaginable diligence, and the like, which 
have been the caufe of many errors in the 
code of ancient Rome, whence, as it will 
foon be demonftrated, they have been in- 
troduced into our books even of high au- 



Juft in the fame manner, there are in ft. 
nite {hades of default or neglefl, from the 
flighted inattention or momentary ab fence 
of mind, to the moft reprehenfible fupine- 
nefs and ftupidity : thefe are the oroiffions 
of the before- mentioned (degrees of diligence 
and are exa&ly correfpondent with them. 
Thus the omiffion of that care* which every 
prudent man takes of his own property, is the 
determinate point of negligence, on each 
fide of which is a feries of variable modes 
of default infinitely diminifhing, in propor- 
tion as their oppofite modes of care infinite- 
ly increafe ; for the want of extremely great 
care is an extremely little fault, and the 
want of the flighteft attention is fo confid- 
erable a fault, that it almoft changes its na- 
ture, and nearly becomes in theory, as it ex- 
actly c*oes in pra&ice, a breach of trufi, ancj 
a deviation from common honefty. This 
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ifflown,or fixed, point of negligence is there~ 
fore a mean between fraud and accident ; 
and, as the increafing feries continually ap- 
proaches to the firft extreme, without ever 
becoming precifely equal to it, until the laft 
term melts into it or vanifhes, fo the de» 
creafing feries continually approximates to 
the fecond extreme, and at length becomes 
nearer to it than any affignable difference : 
but the laft terms being, as before, excluded, 
we muft look within them for modes appli- 
cable to pra&ice ; and thefe we fliall find to 
be the omifiions of fuch care as a man of 
cmmon fenfe, however inattentive, and of 
ibch as a very cautious and vigilant man, res- 
pectively take of their own pojfejfions. 

The conftant, or fixed mode of default I 
likewife call Ordinary, not meaning by 
that epithet -to diminifh the culpability of it, 
but wanting a more appofite word, and in- 
1 tending to uie this Word uniformly in the 
lame fen£e ; of the two variable modes the 
firft may tie called greater, and the fe- 
cond LESS, THAN ORDINARY J OT the firft 

gross, and the other slight, neglect 

It is obvious that a bailee of common 
bonefty, if he alfo have common prudence* 
would not be more negligent than ordinary 
in keeping the thing bailed : fiicb negli- 
gence (as we before have intimated) would 
be a violation of good faith, and a proof of 



# 
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cotfftitutes the genuine law of. all contrails, 
.when it contravenes no maxim of morals 
or good government; but, when a differ* 
ent intention is exprejfcd^ the rule (as in de^ 
*vifes)yieldsto it ; and a bailee without ben- 
efit may, by a fpedal undertaking, make 
himfelf liable for ordinary or Jlight negledi 
or even for inevitable accident :— hence, 
as an agreement, that a man may fafely bt 
dijhonej}, is repugnant to decency and mor- 
ality, and as no man fliall be frtfumed to 
bind himfelf zgzm&irrejijlihle force, it is a 
juft rule that every bailee is refponfible for 
fraud, even though the contrary be ftipula- 
ted, but that no bailee is refpotvlible for 
accident^ unlefs it be moft exprefsly fo a- 
greed. - 

ii. The The plain elements of natural law, 
history. on xhz fubjedt of refponfibility for 
negled, having been traced by this fhort 
analyfis, I come to the fecond, or historical 
part of my Eflay ; in which I fhall demon- 
ftrate, after a few introdu&ory remarks, that 
a perfeft harmony fubfifts on this intereft- 
ing branch of jurifprudence in the codes of 
nations moft eminent for legal wifdom, par- 
ticularly of the Romans and the Englifh. 
Jewish and a- Of all known laws the moft an- 
thenianiaw. cxeiit and venerable are thoie of 
the Jews; and among* the Mofafc inftitu- 
tions we have fome curious rules on the ve« 
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tj &bje& before us ; but, as they arfe nofc 
numerous -enough to compofe a fyftem, it 
will be fuffiGient to interweave them as we 
go along, and explain them in their propejc 
places } for a fimilar reafon, I (hall fay noth- 
ing here of the Attic laws on this title, but 
{hail proceed at once to that nation by which 
the wifdom of Athens was eclipfed, and 
her glory extinguished. 

The decifions of the old Roman Roman hw. 
lawyers, colle&ed and arranged in the fixth 
century by the order of Justinian, have 
been for ages* and in fome degree ftill are, 
in bad odour among Englifhmen ; this is 
honeft prejudice, and flows from a laudable 
fource : but a prejudice, moft certainly, it 
is, and > like all others, may be carried to a 
culpable excefe. 

The constitution of Rome was originally 
excellent ; but when it wias fettled, as hiiio- 
rians write y by Augustus, or, in truer words, 
when that bafe diffembler and cold-blooded 
aflkffin C. Oftavius (3) gave law to millions 
of honefter, wifer, and braver men than 
himfelf by the help of a profligate army and 
an abandoned Senate, the new form of gov* 
eminent was in itfelf abfurd and unnatural ; 

, jur aathor*s antipathy to the character of Augustus is 
pointedly expressed in a letter to Mr. Gibb.o» (Oibb. Posr. 
ks ;) and a principal cause there assigned, namely, th* 
n of Cicero, does equal honor to his sensibilities as a patriot 
man of genius. 
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and the lex regia, (4) which concentrated 
in the prince all the powers of the ftate, both 
executive and legiflative, was a tyrannous 
ordinance, with the name only, not the na- 
ture, of a law :* had it even been volunta- 
rily conceded, as it was in truth forcibly ex- 
torted, it could not have bound the fons of 
thofe who confented to it } for " a renunci- 
ation oiperfonal rights, efpecially rights of 
the higheft nature, can have no operation 
beyond the perfons of thofe who renounce 
" them." (5) Yet, iniquitous and odious 
as the fetikmciit of the conftitution was, Ul- 
pian only fpoke in conformity to it when 
he laid that " the will of the prince had the 
" force of law ;" that is, as he afterwards 
explains himfelf, in the Roman empire ; 

• d,i. 4. i. 






f4) See V in*, in Instit. lib. 1. tit. 2. nnd Gibbon's Dec and 

Fail Rom. Emp. Svo-edit- vol. 8. c,44 17.49- 

(5) The unqualified adoption of thib principle may seem to re- 
flect on the prud-. c? <f the learned and eloquent author x>f the 
Kssay ; but though constitutional freedom numbered him among 
h er w armest and ablest advocates, there should not be a su picion 
that this amiable man, and accomplished scholar, ever enter- 
tained a wish to encourage the tuibulence of sedition by the 
sanction of his opinions. Since the time when the essay was 
written, Europe has been agitated by a series of unparalleled 
revolutionary explosions, some of which have been equally fatal 
to the safety of the prince, and that of the philosopher ; such in- 
deed, has been the recent and licentious abuse of many expres- 
sions, used by eminent writers for the purest purposes of liberty, 
that Locke and Sir W ilham Jones would, perhaps, now deem it 
necessary to guard their political doctrine* from being perverted 
by the mischievous construction of visionary and artful dema- 
gogues. ' 
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The chief caufes of all this perplexity hav& 
been, firft, the vague and indiftinft manner 
in which the old Roman lawyers, even the 
moft eminent have written on the fubjeft j, 
fecondly, the loofe and equivocal fenfe of 
the words diligejvtia and culpa; laftly and 
• principally, the darknefs of the parenthetic- 
, al claufe in his quid am et dizigentiam 9 
which has produced more doubt, as to its 
true reading and fignification, than any fen- 
tence of equal length in any author Greek 
or Latin, Minute as the queftion concern- 
ing this claufe may feera, and dry as it cer- 
tainly is, a fliort examination of it appears 
abfolutely neceffary. 

The vulgate editions of the Pande&s, and „ 
the manufcripts from which they were prin- 
ted, exhibit the reading above fet forth ; and 
it has accordingly been adopted by Cujas, 
P. Faber, Le Conte, Donellus, and moji 
others, as giving a fenfe both perfpicuous 
in itfelf and confident with the fecond la>v j 
but the Florentine copy has quidem, and the 
copies from which the Baftlica were trans- 
lated three centuries after Juftiniari, appear 
to have contained the fame word, fince 
the Greeks have rendered it by a particle 
of fimilar import. This variation in a 
fingle letter makes a total alteration in 
the whole doftrine of Ulpian ; for if it be 
agreed, that diligentia means, by a figure of 
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fpeeeh, # ffhre than ordinary degree of dili* 
gtnce $ the common reading will imply, con- 
formably with the fecond law before cited, 
that " some of the preceding contrafts de- 

* mand that higher degree j" but the Flor- 
entine reading will denote, in contradiction 
to it, that a all of them require more than 

* ordinary exertions." 

It is by no means my defign to depreci- 
ate the authority of the venerable maru- 
fcript preferved at Florence ; for although 
few civilians, I believe, agree with Politian, 
in fuppofing it to be one of the originals, (7) 
which were fent by Juftinian himfelf to the 
principal towns of Italy,* yet it may pojfibly 
be the very book, which the Emperor Lo- 
tharius II. is /aid to have found at Amalfi 
about the year 1 1 SO, and gave to the citi- 
zens of Pifa, from whom it was taken near 
three hucdred years after, by the Floren- 
tines, and has been kept by them with fu- 
perftitious reverence :f be that as it may, 
the copy deferves the higheft refpect ; but 
if any proof be requifite, that it is no fault- 
lefs tranfcript, w r e may obferve, that, in the 
very law before us, accedunt is erroneoufly 
written for accidunt ; and the whole phrafe, 

■ju r i. ~. 4. Miscell. cap. 41. See Gravina lib i- §141. 

+ Taurelli. Pr*f. ad Pan4 Flcrent, 

7) See Gibbon's Dec. and Fall Roto. Enop, 8vo. edit, vol, 8 
p. 44- 45 and notes- 
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indeed, in which that word occurs, is dif- 
ferent from the copy ufed by the Greek in- 
terpreter*, and conveys a meaning, as Boce- 
rus and others have remarked, not fupport- 
able by any principle or analogy. 

This, too, is indifputably clear ; that the 
fentence, in bis quidem et diligentiaM, is un- 
grammatical, and cannot be conftrued ac- 
cording to the interpretation, which fome 
contend for* What verb is underftood ? 
Recipiunt. What noun ? Contractus. — What 
then becomes of the words in bis, nat&ely 
contra flibus, unlefs in fignify among ? And 
in that cafe, the difference between quidem 
and quidam vaniihes ; for the claufe may 
ftill import that " among the preceding 
" contracts (that>is in some of theni) more 
" than ufual diligence is exa&ed :" in 
this fenfe the Greek prepofition feems to 
have been taken by the fcholi;Ul on har- 
menopulus /and it may here be mention- 
ed, that diligentia, in the nominative, ap- 
pears in fome old copies, as the Greeks have 
rendered it ; but Accurfius, Del Rio, and 
a few others, confider the word as implying 
ilo more than diligence in general, and dis- 
tinguifh it into various degrees applicable to 
the feveral contra&s, which Ulpian enu- 
merates. We may add, that one or two in- 
terpreters thus explain the whole Jen tence, 
" in his contraflibus quidam jurifconfulii et 
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*' violation of good faith for any *naa to 
a take lefs care of another's property, which 
?* has been intruded to him, than of his &um / 
* that confequently, t^e author of the ntevr 
"'fyftepa demands no more of a partner or a 
'f joint-owner than §f a depofitary r who w 
*' bound to keep the goods deposited as he 
" keeps his own ; which is dire&ly repug-; 
" nant to the indifputable and undisputed 
" fenfe of the Jaw Contra&us/' . 

I cannot learn whether M. Le Bran evet 
publifhed a reply, but am inclined to believe 
that his fyftem has gained very little ground 
in France, and that the old interpretation 
, continues univerfally admitted on the Con- 
tinent both by theorifts and pra&ifers* 

Nothing material can be added to Pa- 
rtner's argument, which in my humble 6- 
pinion, is unanfwerable ; hut it may not be 
wholly ufelefs to fet down a few general 
remarks on the controverfy :> particular 
. obfervations might be multiplied without 
end. 

Observations The only ejfential difference bfe- 
onLeBrun. tween the fyftems of Godefroi 
and Le Brun relates to the two contrads, 
which follow the much-difputed claufe ; 
-for the Swifs lawyer makes the partner 
and co- proprietor anfwerable for ordina- 
ry ,oegle&, and the French advocate de- 
mands no more from them than common h<m- 
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ffty ; now, in this refpeft, the error of thfe 
fecend fyftem has been proved to demon- 
fixation ; and the Author of it hifafelf con- 
feffesjngenuoufly, that the other part of it- 
feils in* the article of Marriage-portions.* w 
* In regard to the divifion m negleft and 
► care into three degrees or two, the difpute 
appears to be merely verbal ; yet, even on 
this head, Le-Brun feems to be felf-confu- 
ted; he begins with engaging to prove 
• c that only two degrees of fault are diftin- 
** guiflied by the laws of Rome," and ends 
%rith drawing a conclufion, that they ac- 
knowledge but one degree : now* though 
this might be only a flip, yet the whole tenor 
©f his book eftablifhes two modes of diligence, 
-the omiffions of. which ate as many neg- 
4e£fcs ; exclusively of grofs negleft, which 
be likewife admits, for the culpa levijfim* 
only is that, which he repudiates. It is true, 
#that he gives no epithet or name to the o- 
naiffion of his fecond mode of care ; and, 
had he fearched for an /epithet, he could 
have found no other than grofs ; which 
would have demonftrated the weaknefs of 
his whaiefyftem.t 

The difquifition amounts, in faft, to this : 
ironv the barrennefs of poverty, as Lucre* 

* See R. 7L Note; and p, 126. 
f See page* 32, 73, 74, 119. 
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this (14) calls it, of the Latin language, 
the tingle word culpa includes, as a gener* 
ic term, various degrees of, {hades of faulty 
which? are fometimes diftinguifhed by epU 
thets, and fometimes left without any di£ 
tin&ion ; but the Greek, which is rich and 
flexible, has a term expreffive of altnoft ev- 
ery fhade, and the tranflators of the law 
Contractus actually ufe the words 'rathu* 
mia and amellia, which are; by no means fy» 
nonymous, the former implying a certain 
eqfinefs of mind or remiffhefs of attention r while 
the fecond imports a higher and more cul- 
pable degree of negligence^ This obferva- 
tion, indeed, feems to favor the fyftem of 
Godefroi ; but I lay no great ftrefs on the 
mere words of the trahflation, as I cannot, 
perfuade myfelf, . that the Greek jurifts 
under Bafilius and Leo were perfedly ao* 
quainted with the niceties and genuine pu* 
rity of their language ; and there are invin- 
cible reafons, as, I hope, it has been proved, 
for rejecting all fyftems but that, which 
Pothier has recommended and illuftrated. 

» Basilica, 2, 3, 23. See Demosth 3 Phil- Reiske's edit, 
1.112,3. For lev h aim a culpa, which occurs but once la the 
wjicle body of Roman law, 'ratbu mia seems the proper w old 
in Greek j and \t is actually so used in the Baslca, 60. 3, 5» k 
where ment'on is made of the AquiJian law » in qua, says Iflpiawv.. 
et levisUma culpa venit^D -9.2 44. 

* (14) De Rer Nat. lib. 1. line 140. 
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I come now to the laws of EngIi8h 1aw# 
our own. country, in which the 
kme diftin&ions and the fame rules, not* 
wiifeitanding a few clafhing authorities, will 
be found to prevail ; and here I might pro- 
ceed chronologically frotti the oldeft Tear* 
fook or Treatife to the lateft adjudged Cafe / 
but, as there would be a moil unpleafing 
%chryn^fs in that method, I think it better to 
examine feparately every diftinft /pedes of 
bailment, (15) observing at the fame time, 
under each head, a kind of hiftorieal order. 
k muft haveoccurred to the reader, that I 
might eafily have taken a wider field, and 
have extended my inquiry to every poffible 
cafe, in which a ipan poffeffet for a time the 
pods of another ; but I chole to confine my- 
feif within certain Hmits, left, by grafping 
at teo vaft a ftibje&, I fhould at lad be 
compelled, as it frequently happens, by ac- 
cident or want of leifure, to leave the whole 
work unfinished : it will be fufficient to re- 
mark, that the rales are in general the fame, 
by whatever means the goods are legally in 
the hands of the poffeifor, whether by de- 
livery from the owner, which is a proper te/A 
mentj or from any other perfon, by finding,* 
or in confequence of fome diftinft contract 

* Doct. and Stud dial. 2. chv 38. Lord Hay m. 909. 9 17 • See 
Ow. 141 1- Leon. 224. 1 Cro. 219. Mulgrave and Ogden. 



*n 



<15) See ( • >bbon's Rom, Emp* vol 8, p 84, 8>, 6T« 
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Lord Holt's Sir John Holt, whom every Eng- 
division of lifhman fliould mention with rcf- 
bailment pe ^ ^ ftom whof ^ no £ng. 

' Efh lawyer fliould venture to diffent .with* 
' out extreme diffidence, has taken a compre- 
hend ve view of this whole fubjed in his 
judgment on a celebrated cafe, (16) which 
-(hall foon be cited at length j but, highly 
as I venerate his deep learning and fingu-* 
lar fagacity, I (hall find tnyfelf con ft rained, 
in fome few inftances, to differ from him, 
and (hall be prefumptuous enough to offer 
a correftion or two in part of the do&rine, 
which he propounds in the courfe of his ar- 
gument.* 

His divifibn of bailments into fix fot ts 
; appears, in the firft place, a little inaccurate j 
for, in truth, his fifth fort is no more than a 
branch of his third > and he might, with equal 
reafon, have added a feventh, fince the fifth 
is capable of. another fubdivifion. I ac- 
knowledge, therefore, but five fpecies of 
bailment ; which I (hall now enumerate and 
define, with all the Latin names, one or two 
of which Lord Holt has omitted. L Ds- 
.New division positum, which is a naked 
and definitions. bailment, without reward, of 

goods to be kept for the bailor. 2. Man* 

•Lord Ray m* 912. 
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(16) Coggs v- Bernard, 2 Lord Raym. 909. See po«> p. 
58, and the case at fuU in the Appendix. 
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»ATOiff, bt mmiffton ; when the manda- 

- tary undertakes, without recompence, to do 
fame aH about the things bailed, or /imply 

to carry them j and hence Sir Henry Fhujh 
- divides bailment into two forts, to keep and 

.to empty* 3* Commodatu,m, or, loan for 
Sj/e ; when goods are bailed, without pay, 
to be ufed for a certain time by the bailee. 
4. Pignori acceptum ; when a thing is 

.bailed by a debtor to his creditor in pledge, 
w as a fecurity for the debt. 5. Loca- 
tubi* or hiring* which is always for a re- 
ward^ and this bailment is either, 1. heath 
rei> by which the hirer gains the tempora- 
ry ufe of the thing ; or, 2. he at to opens fact* 
endly when work and labour^ or care and 
pains, are to be performed Qr bellowed on 

.^ the thing delivered ; or, 3. locatio, opens 
merchmtvebendartm* when goods are. bailed 

, for the purpofe of being carried from place 
to place, either to a public carrier, or to a 
/ra*tf*.perfon,( i 7) 

I. The moft ancient cafe, that . Law or de- 

- I can find in our books, on the P odt8 - 
do&rine of Deposits, (there were others, in- 

* . * ~~ ' 

• Law, b. 2. ch. 18- 



(17) This division and classification of the different species 
-f Bailment, will be considered by the student of the English 
law f as preferable both to Lord Holt's Analysis and the Or- 
der of the* Imperial Institutes. See Vinnius in lnstit- lib. 3* 
tit, 15. 
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deed, a few y fears earlier, which turned on 
points of pleading,) was adjudged in the 
eighth of Edward II. and is abridged by 
Fitzherbert.* It may be called BonionY 
cafe, from the name of the plaintiff, and was* 
Boon's in Cubftance, this : An aftion of 
c ¥* detinue was brought for fealty plate, 

a&d jewels, and the defendant pleaded, " that 
the plantiff had bailed to him a cheft &- 
be kept j which cheft was locked ; that the 
w bailor himfelf took away the key, without 
u informing the bailee of the contents ; that 
" robbers came in the night, broke open 
"the defendant's chamber* and carried off 
u the cheft into the fields, where they forced 
" the lock, and took out the contents ; thai 
w the defendant *vas robbed at the same 
"time of his owh goods." The plaintiff 
replied, " that the jewels were delivered, in 
M a cheft not locked, to be reftored at the 
u pleafure of the bailor," and on this, it is 
{aid, ij/ue was joined. 

Upon this cafe Lord Holt obferves, " that 
u he cannot fee, why the bailee fliould not 
be charged with goods in a cheft as well 
as with goods out of a cheft ; for, fays he, 
" the bailee has as little power over them, 
as to any benefit that he might have from 
them, and as great power to defend then* 

* M»yn. Edw- II. 275* Fitz. Ab* tiu Detinue; 59. s 
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a in oi|e cafe as in the other.* 1 * The very 
learned judge was diffatisfied, we fee, with- 
Sir Edward Coke's reafon, " That, when 
** the jewels were locked up in a cheft, the 
* bailee was not, in fact, trufted with 
"*them."t Now there was a dtverfity o( 
opinion, upon this very point, among the 
greateft lawyers of Rome ; for a it was a 
u queftion, whether, if a box fealed up had 
w been depofited, the box only fhould be 
H demanded in an action, or the clothes, 
" which it 'contained, fhould alfo be fpeci- * 
"fiedj and Trebatius infifts, that the 
"box only, not the particular content's of it 
M .muft be^fued for ; unlefs the things were 
u previoufly fhewn, and then depofited : 
u but Labeo afferts, that he, who depofits 
u the box, depofits the contents of it j and 
ft ought therefore, to demand the clothes 
w themfelves. What then, it the depofita- 
u ry was ignorant of the contents ? It feems 
" to make no great difference, fince he took 
" the charge upon himfelf ; and I am of 
" opinion, fays Ulpian, that, although the 
" box was fealed up, yet an action may be 
<c brought for what it contained."! This 
relates chiefly to the form of the libel j but, 
furely, cafes may be put in which the dif- 
ference may be very material as to the de» 
fence. Diamonds, gold, and precious trin- 

* Lord Raym, 914. f 4 Rtp, 84, \ D, 1#, 3 1» 41. 
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fcets, ought, from their nature* to be kept 
^ith peculiar care under lock and key : it 
would therefore, be grofs negligence in a 
depofitary to leave fueh a depofit in an open 
antichamber, and ordinary negleft, at leaft, 
to let thefei remain on his table, where 
%hpy might poffibly ten>pt his fervants ; but 
no man can proportion his care to the nature 
of things, without knowing them : perhaps, 
therefore, it would be no more than flight 
negleft, to leave out of a drawer a box or 
cafket, which was neither known, nor could 
juftly be fufpe&ed, to contain diamonds j 
and Domat, (18) who prefers the opinion of 
Trebatius, decides " that, in fuch a cafe, 
" the depofitary would only be obliged to 
* c reftore the cafket, as it was delivered, 
" without being refponfible for the contents 
* of it." I confefs, however, that, anxious- 
ly as I wifh on all occafions to fee authori- 
ties refpe<9ted, and judgments holden facred, 
Bonion's cafe appears to me wholly incom- 

Erehenfible ; for the defendant inftead of 
aving been grosfly negligent, (which alone 
could have expofed him to an aftion*) 
fee ms to have ufed*at leaft ordinary dili- 
gence ; and, aftfcr all, the lofs was occafiou- 
ed by a burglary, for which no bailee can, be 
*«<ponfible without a very fpecial under- *' 

(1$) Civ, Law, lib. I. tit. r, § U 
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taking. The plea, therefore, in this cafe 
was good, and the replication, idle j nor 
could I ever help fufpe&ing a miftake in 
die laft words alii quod non ; although Rich- 
ard de Winchedon, or whoever was' the 
compiler of the table to this Year-book f 
makes a diftin&ion, that " if jewels be bailed 

* to me, and I put them into a cafket, and 
u thieves rob me of them in the night -time* I am 

* anfwerable ; not, if they be delivered to me 

* in a cheft fealed up ;" which could never 
have been law ; for the next oldeft cafe, in 
the book of Aflife, contains the opinion of 
Chief Juftice Thorpe, that " a general 
" bailee to keep is not r^fponfible, if the 
u goods bejiolen, without his grofs negleft ; M * 
and it appears, indeed, from Fitzherbert, 
that the party was driven to this iffue, 
u whether the goods were taken away by 
<c robbers. 99 

By the Mofaic inftitutions, „ . , 

^ - r ' , v \ i_. Mosaic laws. 

** if a man delivered to his 

* neighbor money or stuff to keep, and 
•** it wzsjiolen out of his houfe, and the thief 
" could not be found, the mafter of the 
** houfe was to be brought before the judge, 
* c and to be discharged, if* he could fwear, 
u that he had not put his bands unto his 
" neighbor's goods,"! or, as the Rgm^n 

• 29 Ass. 28. Bro. Abr. tit. Bailment, , pi. 7. 
fE«od.xxii.7,8. 
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author of the Lex Dei tranflates it, Ni%ilfi 
nequiter gejiffe ;* but a diiiinction feems to 
have been made between a dealing by daj 
and a ftealing by night ;t and " if cattjljs 
** were bailed and ftolen, . (by day, I pre- 
" fume,) the perfon who had the care of 
** them was bound to make reftitutioa to 
u the owner ;" \ for which the reafon feentf 
to be, that, when cattle are delivered to be 
kept, the bailee is rather a mandatary than a 
depofitary, and is, confequently, obliged to 
ufe a degree of diligence adequate to the 
charge ; now fheep can hardly be ftolen in 
the day-time without fome negleA of the 
fliepherd ; and we find that, when Jacob, 
who was, for a long time at lead, a bailee of 
a different fort, as he had a reward, loft any 
of the beafts intruded to his care, Laban 
made him anfwer for them " whether ftolen 
" by day or ftolen by night. "§ 

Notwithstanding the high antiquity, as 
well as the manifeft good fenfe, of the rule, 
a contrary dofljine was advanced by Sir 
Edward Coke in his Reports, and after- 
wards deliberately inferted in his Commen- 
tary on Littleton, the great refiilt of all Ms 
experience and learning ; namely, " that 
K a t ^epofitary is refponfible, if the goods 

* Lib. 10. De Deposito. This book is printed in the same 
volume with the Thecdosian Code, Paris, 1586. 

fGen. xxxi. 39. tExodxxiUS. §Gen.ra», 
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*"b6 ftolen from him, unlefs he accept 
* them fpecially fa fo*?p as bis own" whence 
be advifes all depofitaries to make fuch a 
fpecial acceptance,* This opinion, fo re* 
fugnaut to natural reafon and the laws of 
all other natioris,"he grounded partly on 
feme broken cafes in the Year-books, mere 
oonverfations on the bench, or loofe argu- 
ments at the bar ; and partly on South- 
cote's cafe, which he has reported, and 
which by no means warrants his dedudion 
worn it. As I humbly conceive that cafe 
to be law^ though the do&rine of the learn* 
ed reporter cannot in all points be maintain- 
ed^! 9) I fliaJl offer a few Remarks on the 
pleadings in the caufe, and the judgment 
{given on them. 

Southcote declared in de- southcote* 

C2L&C 

tinue, that he had delivered 
goods to Bennet, to he by him safely kepi : 
•the- defendant confeffed such delivery, 
but pleaded in bar, that a certain perfon 
stole them out of his poffeffion ; the 
^plantiff replied, protecting that he had not 
been robbed, that the perfon named in the 
plea was a servant of the defendant, and 
demanded judgment ; which, on a general 
demurrer to the replication, he obtained. 
The reafon of the judgment, (ays Lord 

* 4 Rep 83. b. 1 l«.st. 89. a b 
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<|St) &t* 2 Ld. Ray. 9.U, *<nd note (c) 9X2-914. 
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Coke, was, becaufe the plaintiff had de- 
livered the goods to be sArai** kept, and 
the defendant had taken the charge of 
them upon himfelf, by accepting them on 
such a delivery." Had the reporter flop- 
ped here, I do not fee what poflible objec- 
tion could have been made ; but his exu- 
berant erudition boiled over, and produced 
. the frothy conceit, which has o.ccaiioned fo 
many reflections on the cafe itfelf ; namely, 
c f that to keep and to keep safely are one 
" and the fame thing j w a notion, which 
was denied to be law by the whole court in 
the time of Chief Juftice Holt,* 

It is far from my intent to fpeak in dero- 
gation of the great commentator or Little* 
ton ; fince it may truly be afferted of him, 
as Quintilian faid of Cicero, that an admi- 
ration of his works is a Jure mark of fome pro- 
ficiency in the Jiudy of the law ; (20) but it 

* Ld. Raym- 911. margin* ■» 
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.(20) '* lUe se profecisse sciat, cui Cicero valde placebit** 
limit. Orar. lib- 10. c. 1. §6 Among the orators and states- 
men of the ancient world, none has established a fairer claim, 
to the applause and gratitude of posterity thai* Cicero : his 
orations are models of all thai is to be admired and studied in 
eloquence— "his other valuable productions have transmitted 
the beat precepts of the rhetorical science, and the moral wis- 
dom of a noind that, amidst the most important public avoca- 
tions, carefully and profoundly noted every circumstance il- 
lustrative of the duties of men, This example should not be 
forgotten by those who are most busily engaged in the pur- 
suits of honorable ambition : knowledge acquired by inter- 
cotnrse with mankind is of the highest practical value, and' 
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inuft be allowed, that Lis profiife learning 
•often ran wild, and that he has injured ma- 
ny a good cafe by the vanity of thinking to 
improve them. 

The pleader who drew the replication in 
Southcote's cafe, muft have entertained an 
idea, that the blame Was greater, if a fervant 
of the depofitary ftole the goods, than if a 
iiiere Jlranger had purloined them ; fince 
the defendant ought to have been more on 
his gtiard againft a perfon, who had fo ma- 
ny opportunities of dealing ; and it was his 
own fault* if he gave thofe opportunities to 
a man, of whofe honefty he was not morally 
certain: the court, we find, rejected this 
diftin&ion, and alfo held the replication! in- 
formal, but agreed, that ho advantage could 
be taken on a general demurrer of fuch in- 
formality, and gave judgment on the fub- 
ftahtial badnefs of the plea.* If the plain- 
tiff, inftead of replying, had demurred to the 
pled in bar, he might have infifted in argut 
inent, with reafon and law on his fide, 
that, although a general bailee to k$ep be 
refponfible for gross neglect only> yet 

* 1 Cto. 815. 
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when communicated under 'he sunctipn of respectable talents 
and character, wi ft not.be imparted in vain. Thus might 
many great men secure a celebiity independent of tbe caprice 
of cotnemporary applause, and dote the scene of life with the 
Conscious exclamation of tbe poet, " Exegi monument ijiu kk* 
** psiennju^." 
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a Bennet had, by a facial acceptance, made 
" himfelf anfwerable for ordinary negle<5t 
" at leaji ; that it was ordinary negle£c tf> 
" let the goods be Jlolen out of his pofle£- 
" fion, and he had sot averred that they 
" were ftolen without his default ? -that be 
" ought to have put them into a Jhfe. place, 
u according to his undertakings and have 
" kept the key of it himfelf ; that the fpe* 
" cial bailee was reduced to- the clafc of a 
" condudor operis > or a workman far hir& ; 
" and that a tailor, to whom his employer 
" has delivered lace for a fuit of clothes, is 
" bound, if the lace befiolen, to reftore the 
" value of it,"* This reafoning would not 
have been juft, if the bailee had pleaded, as 
in Bonion's cafe, that he had been robbed bj 
violence^ for no degree of care can, in gener- 
al, prevent an open robbery : impetus pra* 
donum, fays Ulpian, a nullo praftantun t 

Mr. Juftice Powell, fpeaking of South* 
cote's cafe, which he denies lo be law 5 ad- 
mits, that, " if a man does undertake fpeciaU 

# " AWaeslfurti ratio; id enim non casui, sed /«« culpx. 9 
«« fcmie a^cribftur" <2otbjr. Comm. in L- Contractus., p. 
145. See D 17 %> $2. 3 inhere, says the annotator. •» Adver- 
* bus latrones parum prodest custodia ; adversus forem pro- 
" desse potest, si qais advig'let.*' See also Poth. Contrat de 
Lounge, n. 429. aivd Contrat de Pret a usage, n, 53. 8o s< 6y 
Justice CottesTnore," Stjeo grantebyenv a an home a gafder 
** anion oeps, si lesbyens, per son mesgarde sont emMct, il serai 
••charge amojr de mesmes les by ens. roezs'il s it robbe 6» 
"mesmes lies hyena, U est excusable per le ley.*'. 10 Ho 
VI. 21, '--.... 
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u Iy to keep goods safely, that is a \rtrar- 
* c ranty, and will oblige the bailee to keep 
* them fafely against perils, where he has a 
u remedy over i but riot against thofe where he 
*• has no remedy over. ,,# One is unwilling 
to fuppdfe, that this learned judge had not 
read Lord Coke's report with attention ; yet 
the cafe^ which he puts, is precifely that 
which he oppofes, for Bennet did undertake 
tc to keep the goods Safely ;" and, with 
fubmiffion, the degree of care demanded, not 
the remedy over, is the true meafure of the 
obligation ; for the bailee might have his 
appeal of robbery, yet he is not bound to 
keep the goods against Jobbers without a; 
fnost exprefs agreement.! This, I appre* 
hend, is all tliat was meaned fry St. Ger- 
man, when he fays, " that, if a man have 
** nothing for keeping the goods\bailed, and 
" proinife, at the time of the delivery, to 
" reftore ihemfafe alt his peril, h£ Is not' re- 
fponfible for mere cafualiies ;"\ but the rule 
extracted froift this paffage, **' that afpeciat 
" acceptance tD keep fafely will not charge 
cc the bailee againft the afts of ivronfrdti* 
u ers,"\\ to which plirport* HuBaict alfiy 
andCkjKB are cited, is too general, and? 
jwuft be confined to a$s of violence. 

•Ld Raym 912 f 2 Sho- pi, 166. 

jDoct. and Stud, dial 2. chap. 38* 
|| Com. 135. Ld. Rayxn- 9*5, 
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I cannot leave this point without remark^ 
ing y that a tenant at will, whofe inter eily 
when he has it rent-free,, the Romans called; 
prlcarium, (lands in a foliation exactly 
parallel to thai of a depofitary ; for, although 
the contract be for. his benefit r and, in feme 
inftances, for his benefit only, yet he has*an . 
intereji in the land till th§ will is determined, 
" and, our law adds, it is the folly of the let * 
cc for, if he do not reftrain him by a fpecial 
" condition :" thence it was adjudged, in >" 
the Countefs of Shrewsbury's cafe, *' that an 
" a&ion will not lie again ft a tenant at will . 

fewraUy, if the houfe be burned through 
is negle.lt ; M# but, fays Juffice Fowel^ 
" had the a£Hon been founded on a jpecial 
" undertakings as that, in coniideration that 
" the leffor would let him live in the houfe, 
" he would deliver it up in as good repair as • 
" it then was in, fuch an a&ion would have 
•* been maintainable/^ 

^ It being then efiabliihed, 

tepttons. **" that a bailee of the firji fort is . 

anfwerable only for ^ fraud, or 
for gro/s neglect, which is confidered as ev- 
idence of it, and not for fueh ordinary inat- 
tentions as may be compatible with good 
faith, if the depofitary be hi mfelf a carelefi 
and inattentive man ; a queftion may arife* . 
whether, if proof be, given, that he is,ia 

* 3 Rep. 13. b. tLdB.aym.9il- 
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truth, very thoughtful and vigilant in his own 
toncerm, he is not bound to reftitution, if 
the depofit be loft through his neglect, either 
ordinary or Jlight ; and it feems eafy to fup- 
port the affirmative ; fince in this cafe the 
meafure of diligence is that which the bailee 
nfts in bh own affair*. It muft, however 
be confefied, that the character of the in- 
dividual depofitary can hardly be an objeft 
of judicial difcuffion : if he be jflightly or 
); even ordinarily negligent in keeping the 
*' goods depofited, the favorable prefumption 
is, that he is equally negle&ful of his own 
property; but- this prefumption, like all 
others, may be repelled ; and, if it be prov- 
ed, for inftance, that, his houfe being on 
fire, he faved his own goods, and having 
time and power to fave alfo thofe depoiited, 
fuffered them to be burned, he fhall re- 
ftore the worth of them to the owner.* If 
indeed, he have time to fave only one of 
two chefts, and one be a depofit, the other , 
his own property, he may juftly prefer his * 
own ; unlefs that contain things of fmall 
comparative value, and the other be full of ■ 
much more precious goods, as fine linen, or 
filks; in which cafe he ougkt to fave the 
more valuable cheft, and has a right to 
claim indemnification from the depofitor 

• Poi h. Contra. d$ depot, n. 29. Stkrnh. de Jure Suton* 1 * 
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for the lofs of his own. Still farther! 
if he commit even a grofs negleft in regard 
to bis own goods as well as tnofe bailed, by 
which both are lost or damaged, he cannot be 
/aid to have violated good faiths and the bailor 
inuft impute to his own folly the confidence 
which he« repofed in fo improvident and 
thoughtlefs a perfon.* 

To tliis principle, that a depositary' is ari- 
fwerable only for grofs negligence, there aref 
fome exceptions. 

Firft, as in SouthcoteY Cafe, where the 
bailee, by zjpecial agreement, has engaged to 
anfwer for lefs : " Si quid hominatim con- 
u venit," fays the Roman lawyer, " velplus 
€c vel minus in fingulis contra&ibiis, hoc fer- 
" vabitur quod initio conveqit ; legem eninl 
" contractui dedit j"f but the opinion of 
Celfus, that an agreement to dxfpenfe with de- 
ceit is void, as being contrary to good morals 
and decency* has the affent both of Ulpian 
and our English courts. J 

Secondly; when a man fpontaneoufly 
and officioufly propofes to keep the goodtf 
of another, he ^may prevent the owner from 
tntrufting them with a perfon of more approved 
vigilance ; f or ^hich reafon he takes upon him* 
fftfi according to Julian, , the rijk, of the depoft, 

# Bract, 99 b. Justin. Inst. 1. 3 tit. 15. 
f 1« Cqntractu^ 23, D, de reg, jur. 
$ Doct. and Stud, dial- 2. chap. 38i 
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rnnd becomes refponftble at leajlfor ordinary neg* 
left, but not for mere mfualties.* 

Where things are depofited through ne- 
ceffity on any fudden emergence, as a fire 
or a Ihipwreck, M. Le Brun infills, " that 
u the depofitary mruft anfwer for lefs than 
u grofs negledi, how carelefs foever he iiiay 
" be in bis own affairs^ fince the prece*. 
" ding remark, that a man, who repojes con- 
^fidence in an improvident per/on, muft im- 
H pute any lofs to his own folly, is inapplica- 
** Me to a cafe where the depofit was not 
" optional ; and the law ceafes with the rea* 
"Jon of it ;"t buHhat is not the only reafon ;, 
and, though it is an additional misfortune; 
for u man in extreme hafte and deep diftrefs 
Co light upon a ftupid or inattentive depot 
itary, yet I can hardly perfuade myfelf, that 
more than perfect good faith is demanded ia 
this cafe, although a violation of that faith 
be certainly more criminal than in other ca- 
fes, and was therefore punilhed at Rome by* 
a forfeiture of the double value of the goods 
depofited. . ' 

In thefe circumftances y howevef, a benev- 
olent offer of keeping another's property for 
a time would not, I think, bring the cafe 
within Julian's rule before-mentioned, fo as 
to make the perfon offering anfwerable foe 

» D. 16 3. 1. 35. 
\ Dc la Prestation de* Fauies, p, 77 * 
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JUght) or even ordinary, negligence ; and my 
opinion is confirmed by the authority of La- 
beo, who requires no mope than good faith of 
% negatiorum geJior % when ** affe&ione coa&us, 
" ne bona m$a diftrahantur, negotiis fe meit 
" obtulerit," 

Thirdly; when the bailee, improperly 
called a depqfitary, either direftly demands 
and receives a reward for bis care,, or takes: 
the charge of goods in confequence $/Tome ht± 
crative contrad, he becomes anfwerable for 
ordinary negledt; fince, in truth, he is in 
both cafes a conductor open's, and lets out his 
mental labor at a juft price ;' thus, when 
clothes are left with a man* who is paid for 
the ufe of his bath, or '4 tniafc with an inn* 
peeper or his fervants, or with a ferry-man* 
the bailees are as much bound to indemnify 
the owners, if the goods be loft or damaged 
through their want of ordinary circumfpec* 
tion,as if they were jto receive a ftipulated 
recompense jfrr their attention and pains ; but 
of this more fully, when we come to the ar* 
tide of hiring* 

Fourthly ; when the bailee alone receives 
advantage from the depofit, a8, if a thing be 
borrowed on a future event, and depofited 
with the intended borrower, until the event 
happens, becaufe the owner, perhaps, is like* 
ly to be abfent at the time, fuch a depofita- 
ry mud aitfwer $ven for Jli^bt negligence j 
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and thh bailment, indeed, is rather a lodh 
than a depofit, in whatever light it taay be 
confidered by the parties. Suppofe, for e&»' 
ample, that Charles, intending to appear at a 
mafked ball expected to be given oil a fu- 
ture night, requefts George to lend him a 
<fare& and jewels for that purpofe* and that 
George, being obliged to go immediately 
into the country, defireS Charles to keep 
the drefs till his return, and, if the ball be 
iven in the mean time, to wear it j this 
rcms to be a regular loan, although the ori- 
ginal purpofe ot borrowing be future and 
contingent. - 

Since, therefore, the two la ft cafes ate not, 
in ftri& propriety, depqfiu, the exceptions to 
the general rule; are reduced to two only j 
aad the fecond of them, I conceive, will not 
be rejeded by the Englifh lawyer, akhough . 
I recollect no decifion or diftum exa&ly con- 
forwable to the opinion of Julian. 

Clearly as the obligation to refiore a de* 
pofit flpws from the nature and definition of 
this contract, yet, in the reign of Eliza- 
beth* when it nad been adjudged, confift- 
eatly with common fenfe and common 
heefty, " that an a&ion on the cafe lay a* 
"^gainft a man, who had not performed his 
w promife in redelivering, or delivering o- 
" ver, things bailed to him," that judgment 
was reverjidi and in the 6th year of James, 
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judgment for the plaintiff was arretted in a 
cafe exactly fimilar :* it is no wonder that 
the profeffion grumbled, as Lord Holt fays, 
at fo abfurd a reverfal ; which was itfelf - 
moftjuftly reverfeda few years after, and* 
the firft decifion folemnly eftablifhed.f 

Among the curious remains 
ArSut, of Atjic law, which philologers , 

have colle&ed, very little relates 
to the contra&s which are the fubjeft of this 
Effay ; but I remember to have read of , 
Demofthenes, that he was advocate for a 
perfon, with whom three men had depofited 
/bine valuable utenfils of which they were 
joint owners ; and the depofitary had deliv- * 
*red it to me of them, of whofe knavery lie. 
had no fufpicion ; upon which the other \ 
two brought an a<ftion, but were nonfuited \ 
on their own evidence, that there was a , 
third bailor, whom they had not joined in 
the fuit ; for, the truth not being proved, 
Demofthenes infilled, that his client could not. 4 
Jegally re/lore the depojit^ unlefs all three preprie-i 
tors were ready to receive it ; and this doc- 
trine was good at R ome, as well as at Athens, ' 
when the thing depofited was in its nature j 
incapable of partition : it is alfo law,4 ap- 
prehend, in Weftminfter-halfe J 

# Yelv. 4. 50. 128. | 2. Cro. 66r, Wheatley and Low. 
J D. 16, 3, 1. 3$. B*o. Abr, tit Eaflm«T # 0, 4. 
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The obligation to return a depofit faith* 
fully was in very early times, holden facred 
by the Greeks, as we learn fronj the ftory of 
Glaucu6,*(J2) who on confulting the ora* 

(12) He consulted the Delphian oracle to know if, by a false 
oath, he could safely withhold a deposit, that had been intrust- 
ed to his care, from the true owner ; . and received the following 
answer : 

4 Clank* Epikudeide, to men atotika kerdion outo, 
1 Orko nikesai kai chremata leissasthai 
1 Omnu* epei thanatos ge kai euorkon menei andra. 
• All* orkou pais estin anonumos, oud* epi cheires, 
' Oudepodes* kraipnosde meterchetai eisoke pasan 
4 Summarpsas olese geneen kai oikon apanta* 
■ * Androsd* euorkou genee metopisthen ameinon.* 

Terrified by this denunciation, Glancus implored the forgive- 
ness of the oracle, for haboringhis design of perjury and fraud, 
but- was answered that to meditate and commit the crime were 
equal degrees of turpitude. The moral of the response is just 
and perspicuous / in deciding private questions the ancient ora- 
cles were, probably, seldom influenced by fear or corruption ; 
on political occasions, the ingenuity of the managers of the 
vehicle was exercised in framing answers equivocally adapted ' 
both to flatter the views of ambition, and to preserve ihe cred- 
it of prophetic infallibility. 

The frequency cf introducing tales and fables in popular har- 
angues among the ancients, is well known to the classical read- 
er- L euty chides of Sparta, who told the story in question to 
the Athenians, to induce them to restore some hostages, who 
were said to be unjustly detained, added, that Glancus, though 
he gave up the deposit, was punished by the vengeance of the 
Gods The story, however, failed of its intended effect, the ap- 
plication of the Spartan ambassador being unsuccessful. The 
Athenians eertainU did not want superstition, but they had, 
probably, wit enough to see that the story was not a case in 
point. 

The satire in which Juvenal introduces his illusion to the sto* 
iy, is replete with the most dignified and impressive morality 
After. describing the manners of an earlier and more virtuous 
period, he exhibits the contrast of relaxed integrity in a modern 
and degenerate age :— 

< ? 
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cle, received this anfwer, " that it was crim- 
" inai even to harbor a thought of withhold-- 
u ing depofited goods from the owners, . 
" who claimed them ;"* and a fine applica- 
tion of this unlverfal law is made by an Ara- * 
bian poet contemporary with Juftinian, who 
remarks, " that life and wealth are only 
" depofited with us.by our Creator, and, like. 
u all other depofits, muft in due time be re- 
"ftored." 

IT. Employment by commis- 

mndatn. SION WaS a ^° ^ noW11 t0 our an - 

cient lawyers, and Brafton, the 
beft writer of them all, expreffes it by the 
Roman word, Mandatum ; now, as the ve-; 
ry effence of this contraft is the gratuitous 
performance of it by the bailee, and as. 
the term commijjion is alfo pretty generally 
applied to bailees, who receive hire or com* 
penfation for their attention and trouble, I 
fliall not icruple to adopt the word man* 

» Herod VI- 86. Juv. Sat. XIII. 199, 

" Nunc si dcpositum non iuHcie'.ur amicus « 

'* Si reddat vcteram cum tota acrugine follera 
■• Prodigjosa rides "— 

The punishment of guilt by the stings of conscience is fine- 
ly described : 

. " Poena autem vehemens, ac multo saevior Wl\s, 
€t Qua s et Crcditius gravis invenit aut Rhadarnamhus, 
*' Nocte dieque suum gestarain pectore testem." 

This valuable poet is, almost, the only satirist who appears 
to have lashed vice for the sake of virtue, and whose language 
preserves the consistent gravity of sincere reproof. 
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For the decifion of the principal cafe, it 
would have been fufficient, I imagine, to 
infill that the point was not new, but had al- 
ready been determined ; that the writ in the 
Regifter, called, in the ftrange dialed of 
our forefathers, De pipa vim carianda,* was 
not fimilar, but identical ; for had the re- 
Ward been the ejfence of the a&ion, it muft 
have been inferted in the writ, and nothing 
would have been left for the declaration but 
the ftating of the day, the year, and other 
circumftances ; of which Raftell exhibits a 
complete example in a writ and declaration 
for negligently and improvidently planting a 
quickfet hedge, which the defendant had 
, promifed to raife, without any confideration 
alledged ; and iffiie was joined on a traverfe 
of the negligence and improvidence.! How 
any anfjver could have been given to thefe 
authorities, I am at a lofs even to conceive ; 
but, although it is needlefs to prove the 
t feme thing twice, yet other authorities, 
[ equally unanfwerable, were adduced by the 
I court, and fupported with reafons no lefs 
cogent ; for nothing, faid Mr. Juftice Powell 
emphatically, is law, that is not reafon ; (27) 
a maxim in theory excellent, but in pradice 

Orig 110. a, see also 110. b. De equu irjirjrio sanan~ 
do - -oltmbori reparando. 

t Rast- Entr. 13. b. 



mm 



(27) 2 Ld. Raym. 911. 
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dangerous, as many rules, true in the ab- 
ftraft, are falfe in the concrete : for, fince 
the reafon of Titus may* and frequently 
does, differ from the'reafon of Septimius, no 
man, who is not a lawyer, would ever know 
how to aft, and no man, who is a lawyer, 
would in many inftances know wfiat to ad- 
vife, unlefs courts were bound by authvfify^ 
as firmly as the pagan deities were fuppofed 
to be boiind by the decrees of fate. 

Now the reafon affigned by the learned 

{"udge for the cafes in the Regifter and Year- 
woks, which were the fame with Coggs and 
Bernard, namely, that the party's sps- 
c< cial ajfumpfit and undertaking obliged 
" him Jo to do the thing, that the bailor 

cc 

to 

falvo etfecure would have made a difference ^ 
in this cafe, as in that of a depofit ; blit I ] 
humbly contend, that thofe words are im- i 
plied by the nature of a contraft which lies J 
in fefance^ agreeably to the diftinftion with ] 
which I began this article. As judgment, 
indeed was to be given on the record mere- j 
ly, it was unneceffary, and might have been • 
improper, to have extended the propofition 
beyond the point then before the court j 
But 1 cannot think that the narrowneis of 
the propofition in this inftance $fie&s the 
general do&rine, which I have prefumed to 
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came to no damage by his negleft," feems \ 
\ intimate, that the omiffion of the words i 
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lay down ; and, in the ftrong cafe of the 
fhepherd, who had a flock to keep, which he 
fufiered through negligence to be drowned, 
neither a reward nor a f pedal undertaking 
are ftated :* that cafe, in the opinion of 
Juftice Townfend, depended upon the dif. 
tin&ion between a bargain executed and ex* 
ecutpry ; but I cannot doubt the relevancy 
of an action in the fecond cafe, as well as 
the firft whenever aflual damage is occafioned 
by the nonfefance.\ (28) 

There ieems little neceffity after this, to 
mention the cafe of Powtuary and Walton, 
the reafon of which applied direftly to the 
prefent fubjeft ; and, though it may be ob- 
jected that the defendant was ftated as ayjrr- 
wr, and muft be prefumed to have aded in 
bh trade, yet Chief Juftice Rolle intimates 
no fuch prefumption ; but fays exprefely, 
that, " an action on the cafe lies upon this 
" matter, without alledging any conjideration j 

• Yearb. 2 Hen, VII. 11.* 

^Statb Abr. tit. Action* sur lecas. pi. 11. By Justice Pat- 
ton, " si im ferrour face covenant ove moy de ferrer mon chiv- 
M al, jeo die que s\l nefcrra mon chival, uncore jeo averai accion 
•' sur mon cas, qar en son default per a venture mon chival t C£t 
*• pene.** 



(28) See « Paley's Principles ofMoral and Political Philos* 
** ophy,** b 3. ch. 13. where the subject of commissions'* is 
concisely, but very intelligently treated. The public aTe much 
indebted' to this writer for the elucidation of moral and polity 
cat topics in a manner that •* comes home to men's business 
*• an4 bosoms* 

K 
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a for the negligence is the caufe of a 6H on, and 
u not the ajfumpsit"* 

A bailment without reward to carry ivova 
place to place is very different from a man- 
date to perform a work ; and, there being 
nothing to take it out of the general rule, I 
cannot conceive that the bailee is refponii- 
We for lefs than grofs negled, unlefs there 
be a /fecial acceptance : for inftance, if Ste- 
phen defires Philip to carry a diamond- 
ring from Briftol to a perfon in London, and 
lie put it with bank-notes of his own into a 
letter-cafe, out of which it isjlolen at an inn, 
or feized by a robber on the road, Philip 
fhall not be anfwerable for it ; although a 
very careful, or, perhaps, a commonly pru~ 
dent man would have kept it in his purfe 
at the inn, and have concealed it fomewhere 
in the carriage ; but, if he were to fecrete 
his own notes with peculiar vigilance, and 
either leave the diamond in an open room^ 
or wear it on his finger in the chaife, I 
think he would be bound, in cafe of a lofs 
by ftealth or robbery, to reftore the value of 
it to Stephen : every thing, therefore, that 
has been expounded in the preceding article 
concerning depofits, may be applied exactly 
to this fort of bailment, which may be con. 
fidered as a fubdivifion of the fecond fpe* 
cies. 

*lRo. Abr. 10. 
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Since we have nothing in thefe cafes an- 
alogous to the judgments of infamy, which 
wer,e often pronounced at Rome and Athens, 
it is hardly neceffary to add, what appears 
from the fpeech of Cicero for S. Rofcius 
of America, that " the ancient Romans con* 
" fidered a mandatary as infamous, if he 
" broke his engagement, not only by a6hi- 
tc al fraud, but even by more than ordinary 
" negligence*"* 

As tb exceptions from the 

. • *-%-% r Exceptions 

rule concerning the degree of to-jienai'. 
neglect, for which a mandata- 
ry is refponfible, almoft all that has been 
advanced before in the article of depoftts, in 
regard to a fpecial convention, a 'voluntary 
offer, and an intereft accruing to both par- 
ties, or only to the bailee, may be applied to 
mandates : an undertaker of a work for the 
benefit of an abfeftt perfon, and without his 
knowledge, is the negotiorum gejier of the 
civilians, and the obligation resulting from 
his implied contract has been incidentally 
mentioned in a preceding page. 

*'• In privatis rebus, si quis, rem mandatam non rnodo- 
*• matitiosins gessisset^ sui qusestus ant commodi causa, ve* 
*• rum eiiam rtcgltgtntiui, cum majores summum admisisse 
f dedecus ex-istimabant : itaqne mandati constitutum est ju* 
'■ dicium, non minus turpeqnam furti." Pro S- Rose p. H6v 
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Law of loans ^* ^ n ^ ^^ ^P^ 65 

for use. of bailment, which is one of 

the mod ufual and moft con* 
venient in ciyil fociety, little remains to be 
obferved ; becaufe our own, and the Ro- 
man law are on this head perfe&ly coinci- 
dent. I call it, after the French lawyers, 
loan for ufe 9 to diftinguifh it from their loan • 
for cpnfumpfion, or the mutuum of the Ro- 
mans ; by which is underftood the lending 
of money, wine, corn, and other things, that 
may be valued by number, weight, or 
meafure, and are to be reftored only in equal 
value or quantity :* this lattter contract, 
which* according to St. German, is moft 
properly called a loan, does not belong to 
the prefent fubjeft j but it may be right to 
remark, that, as the fpecific things are not 
to be returned, the abfolute property* of 
them is transferred to the borrower, who 
muft bear the lofs of them, if they be des- 
troyed by wreck, pillage, fire, or other ine- 

•Doct. and Stud. dial. % ch. 38. Bract. 99. a. b. In Ld. 
Ra>m. 916. where this passage from fir acton is cited by the 
Chief Jus rice, tnutuatn is printed for commodatam s but what 
then can be made of the words ad ipsam rcstituendam?— 
There is certainly some mistake in the passage which most 
be very ancient, for the oldest MS that I have seen, is con* 
fotmable to TottePs edition. I suspect the omission of a 
whole line after the word precium, where the manuscript ha* 
a full point; and possibly the sentence omitted may be- thus 
supplied from J ustinian, whom Br act on copied : " Ajt is, qui 
" mutuum accepit, obligatus remaoet," si aorte incendio, fit*. 
Tntt. 3. 13. 2. 
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vitabie misfortune. Very different is the 
nature of the bailment in queftion ; for a; 
horfe, a chariot, a book, a greyhound, or 
a fowling-piece, which are lent for the ufe 
of the bailee, ought to be redelivered fpeci« 
fically ; and the owner muft abide the lofs, 
if they perifh through any accident which a, 
x very careful and vigilant man could not have 
avoided. The negligence of the borrower^ 
who alone receives benefit from the contract 
is jconftrued rigoroufiy, and, although 7% ht T 
makes him liable to indemnify the lender ; 
nor wiH his incapacity to exert more thaw 
ordinary attention avail him on the ground 
of an impojffibility^ " which the laws, fays 
cc the rule, never demands ;" for that max- 
im relates merely to things abfolutely im- 
Eoffible ; and it was not only very poJftble y 
ut very expedient , for him to have exam* 
ined his own capacity of performing the un- 
dertaking, before he deluded his neighbor 
by engaging in it : if the lender, indeed,, 
was not deceived, but perfectly knew the 
quality ) as well as age, of the borrower, he 
muft be fuppofed to have demanded no 
jhigher care thap that of which fueh a perfoa 
was capable j as, if Paul lend a fine horfe to 
a raw youth, he cannot exad the fame de- 
gree of management and circumfpe&ion^ 

£2: 
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which be would expert from a riding-mas- 
ter, or an officer of dragoons.* 

From the rule, that a borrower is anfwer- 
able for flight neglect, compared with the 
diftin&ion before made between fimple 
theft and robbery £ it follows, that, if the 
borrowed goods be flolen out of his pofles- 
fion by any perfon whatever, he muft pay 
the worth of them t'j the lender, iinlefs he 
prove that they were purloined notwiths- 
tanding his extraordinary care. The exam- 
ple given by Julian, is the fir ft and beft that 
occurs : Caius borrows a filver ewer of Ti- 
tius, and afterwards delivers it, that it may 
be fafely reftored, to a bearer of fuch ap- 
proved fidelity and warinefs, that no event- 
could be lefs expefted than its being ftolen j 
if, after all, the bearer be met in the way by 
fcoundrels, who contrive to fleal it, Caius 
appears to be wholly blamelefs, and Titius 
has fuffered damnum Jine injuria. It feems 
hardly neceffary to add, that the fame care, 
which the bailee is bound to take of the 
principal thing bailed, muft: be extended to 
fuch accejffbry things as belong to it, and 
were delivered with it : thus a man who 
borrows a watch, is refponfible for flight 
negleft o£ the chain and teals. 

* Dumoulin, tract. Ds eo qnod interest, n. 185. 
, t Sec note page 50' 
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Akhough the laws of Rome, 0p . ni(m of 
with which thofe of England ptfendorf 
in this refped agree, moft ex- dis P lltttL 
prefely decide, that a borrower, ufing more 
than ordinary diligence, Jhall not be charge* 
able* if there be & force which he cannot rejtjt* 
yet Puffendorf employs much idle reafon- 
ing, which 1 am not idle enough to tranfi 
cribe, in fupport of a new opinion, namely, 
*' that the borrower ought to indemnify 
** the lender, if the goods lent be deftroy- 
cc ed by fire, fliipwreck, or other inevita- 
" bie accident, and without his fault, unlefe 
*f- his own perifh with them :" for exam- 
ample, if Paul lend William a horfe worth 
thirty guineas to ride from Oxford tf> Lon- 
don, and William be attacked on a heath in 
that road by highwaymen, who kill or feize 
the horfe, he is obliged, according to Puf- 
fendorf and his annotator, to pay thirty 
guineas to Paul. The juftice and good fenfe 
of the contrary deci lion are evinced beyond 
a doubt by M. Pothier, who makes a dif- 
tin&ion between thofe cafes, where the loan 
was the occafion merely of damage to the 
lender, who might in the mean time have 
fuftained a loft from other accidents, and 
thofe, where the loan was the fole efficient 

*D. 44. 7. 1. 4. Ld, Ray m. 916. 
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caufe oi his damage ;* as if Paul, having knt 
his horfe, fhould be forced in the interval by 
fome preffing bufinefs to hire another for 
himfelf ; in this cafe the borrower ought, 
indeed, to pay for the hired horfe, unlefo 
the lender had voluntarily fubmitted to bear 
the inconvenience caufed by the loan j for, 
in this fenfe and in this inftance, a benefit 
conferred Jhould not be injurious to the benefac- 
tor. As to a condition prefumed t© be im-. 
pofed by the lender, that he would not 
abide by any lofs occaftoned by the lending,, 
it feems the wildeft and moft unreasonable* 
of preemptions : if Paul really intended to 
impofe fuch a condition, he fhould haver 
declared his mind ; and 1 perfuade myfelf^ 
that William would have declined a favor 
£3 hardly obtained. 

Had the borrower, indeed,- 
case* and br een imprudent enough to.leave 

distinctions. i i • i » • i * 1 * 

the high road and pais through 
fome thicket, where robbers might be fup* 
pofed to lurk, or had travelled in the dark 
at a very unfeafonable hour, and had the 
horfe, in either cafe, been taken from him 
or killed, he muft have indemnified the 
owner ; for irrefijiible force is no excufe, if 
x man put himfelf in the way of it by his 
own rafhnefs. This is nearly the cafe, cit- 

* Potli. Pret a Usage, n. S5. Puf. with B*rfcejrrac,s note*. 

fe. 5. c 4. $ 6. 
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ed by St. German from the Summa Rosei. 
la, where a k^muft be meaned, though thtf 
word depofitum be erroneoufly ufed ;* and 
it is there decided, that if the borrower of a 
borfe will imprudently ride by a ruinous 
boufe in manifeft danger of falling, and part of 
it a&ually fall on the horfe's head, and kill 
him, the lender is entitled to the price of 
him ; but that, if the houfe were in good 
gMdition, and fell by the violence of a fud- 
den hurricane, the bailee {hall be difchargi 
ed. For the fame, or a ftronger reafon, if 
William, inftead of coming to London, for 
which purpofe the horfe was lent, go to- 
wards, Bath, or, having borrowed him for 
a week, keep him'for a month, he becomes 
refponfible for any accident that may befal 
the hor(e in his journey to Bath, or after the 
expiration of the week.f 

Thus, if Charles, in a cafe before put,J 
wear the ma&ed habit, and jewels of George 
at the ball, for which they were borrowed, 
and be robbed of them in his return home at 
the ufual time and by the ufual way, he 
cannot be compelled to pay George the val- 
ue of them ; but it would be otherwife, if 
he were to go with the jewels from the thea- 
tre to a gaming* houfe, and were there' to 
lofe them by any cafualty whatever. So, 

• Doct and Stud, where before cited. 
|Ld Ra/m.915. JP 5JT. 



fO THE LAW OF BAILMENTS. 

• 

in the inflance propofed by. Gaius in the Di- 
geft, if frlver utenfils be lent to a man for 
the purpofe of entertaining a party of friends 
at fupper in the metropolis , and he carry them 
into the country \ there can be no doubt of 
his obligation to indemnify the lender, if 
the plate be loft by accident however irre- 
fiftible. 

There are other cafes, in which a borrow- 
er is chargeable for inevitable mi/chance* ev* 
en when he has not, as he legally may, tak- 
en the whole rilk upon himfelf by exprefs 
agreement. For example, if the houfe of 
Caius be in flames, and he, being able to 
fecure one thing only, fave an urn of his 
own in preference to the filver ewer, which 
he had borrowed of Titius, he fhall make 
the lender a compenfation for the lofs ; ef- 
pecially if the ewer be the more valuable, 
and would confequently have been prefer- 
red, had he been owner of them both : ev- 
en if his urn be the more precious, he muft 
either leave it, and bring away the borrow- 
ed veffel, or pay Titius the value of that 
which he has loft ; unlefs the alarm was fo 
fudden, and the fire fo violent, that no de- 
liberation or fele&ion could be juftly ex- 
pected, and Caius had time only to fnatch 
Up the firft utenfil that prefented itfelf. 

Since opennefe and honefty are the foul 
of contracts, and fince " a iupprefficn of 
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"truth i$ often as culpable as an exprefs 
" falfehood," I accede to the opinion of M. 
Fothier, that, if a foldier were to borrow a 
horfe of his friend for a battle expeded to 
be fought the next morning, and were to 
conceal from him that bis own horfe was as fit 
for theferviee 9 and if the horfe fo borrowed 
were flain in the engagement, the lender 
ought to b$ indemnified ; for probably the 
diffimulation of the borrower induced him 
to lend the horfe ; but, had the foldier op- 
enly and frankly acknowledged, that he was 
unwilling to expofe his own horfe, fince, in cafe 
of a lofs, he was unable to purchafe anoth- 
er, and his friend, neverthelefs, had gen- 
eroufly lent him one, the lender would 
have run, as in other inftances, the rifk of 
the day. 

If the bailee, ta ufe the Roman expref- 
fion, be in mora, that is, if a legal demand 
have been made by the bailor, he muft an* 
fwer for any cafualty that happens after the 
demand ; unlefs in cafes where it may be 
flrpngly prefumed, that the fame accident 
would have befallen the thing bailed, even 
if it had been reftored at the proper time ; 
or, unlefs the bailee have legally tendered 
the thing, and the bailor have put himfelf in 
mora by refuting- to accept it : this rule ex- 
tends of courfe to every fpecies of bailment. 
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" Whether in the cafe of a 
controvert * « valued loan, or where the 

inong the civilians. „ , , ' A . ^ , 

" goods lent are ejhmated at 
" a certain price, the borrower muft be con- 
" lidered as bound in all events to reft ore eith- 
er the things lent or the value of them," is a 
queftion upon which the civilians are as 
much divided, as they are upon the cele- 
brated claufe in the law Contractus : fit e or 
fix commentators of high reputation enter 
the lifts againft as many of equal fame, and 
each fide difplays great ingenuity and ad* 
drefs in 'this juridical tournament. D'Ave- 
zan fupports the affirmative, and Pothier 
the negative ; but the fecond opinion fee ma 
the more reafonable. The word fkricu- 
lum, ufed by Ulpiari, is in itfelf equiVocal ; 
it means hazard in general, proceeding ei- 
ther from accident or from neglefl ; and in 
this latter fenfe it appears to have been tak- 
en by the Roman lawyer in the paflage 
which gave birth to the diipute But^ 
whatever be the true interpretation of that 
paflage, I cannot fatisfy myfelf, that, either 
in the Cujlomary Provinces of France, or in 
England, a borrower can be chargeable for 
all events without his confent unequivocally giv- 
en : if William* indeed, had laid to Paul al- 
ternatively, " I promife, on my return to 
** Oxford, either to reftore your horfe er to 
" pay you thirty guineas," he mufti* all 



THE LAW OF BAILMENTS- 83 

events have performed one part of this <ltf- 
jun&ive obligation ; # trot, if Paul had only 
feid, * the horfe, which I lend you for this 
** journey, is fairly worth thirty guineas/ 1 
no more could be implied from thofe words, 
than a defign of preventing any future dif- 
ficulty about the price, if the horfe flvould 
fee killed or injured through an omiffion of 
tirat extraordinary diligence which the na- 
ture of the contraft required. 

Befides the general --exception 
to the rule concerning the de- 5*«n* i0l « to 
grees of negleft, namely, Si "* rule ' # 
quid amvanit velpltts vel minasi another is, 
where goods are lent for a ufe, in which the 
fender has a common intereji with the bor- 
rower : in this cafe, as in other bailments 
reciprocally advantageous, the bailee can be 
refponfible for no more than ordinary negli- 
gence ; as, if Stephen and Philip invite 
feme common friends to an entertainment 
prepared at their joint expence, for which 
purpofe Philip lends a fervice of plate to his 
companion, who undertakes the whole man- 
agement of the feaft, Stephen is obliged on- 
ly to take ordinary care of the plate ; but 
this, in truth, is rather the innominate con- 
tract do ut facias, than a proper loan 

Agreeably to this principle, it mutt be, 
decided, that, if goods be lent for the /c^f 

• Palm, 551. 

L 
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advantage of the lender \ the borrower is an* 
fwerable for grofs neglect only ; as, if a pat 
Con ate lover of mufic were to lend his own 
inftrument to a player in a concert, merely- 
to augment his pleafure from the perform- 
ance ; but here again, the bailment is not .; 
to much a Joan, as a mandate ; and if the 
xnufician were to play with all due Ikill and 
exertion, but were to break or hurt the in- 
ftrument without any malice or very cul- 
pable negligence, he would not be bound to 
indemnify the amateur^ as he was not ill \ 
want of the inftrument, and had no panic- : 
ular defire to ufe it. If, indeed, a poor art- \ 
ift, having loft or fpoiled his violin or flute, \ 
be muth diftreflbd by this lqfs j and a 1 
brother-mufician obligingly, though volunta- 
rily^ offer- to lend him his own,.l cannot a* 
gree with Defpeiffes, a learned advocate of 
Montpelier and writer on Roman law, that 
the player may be lefs careful of it than any ] 
other borrower ; on the contrary, he is . 
bound, in confcieftce at leaft, to raife his 
attention even to a higher degree ; and his. 
negligence ought to be conftrued with rig- 
our. 

By the law of Mofes, as it is 
Mosaic »nd commonly tranflated, a re- 
markable diftin&ion was made 
between the lofe of borrowed cattle or 
goods, happening in the abjen$e> or Xhepref- 
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end pi the owner- : f(fr, fays the divine le- 
Iriflator, " if a man borrow aught of his 
" neighbor, and it be hurt or die, the owner 
thereof not being, with it, he (hail furely 
make it good j but if the owner thereof be 
rt with it, he fhall not make it good :"* now 
it is by no means certain, that the origiqal 
word fignifies the owner, for it may fignify 
the po/fejfir, and the law may import, that 
the borrower ought not to lofe fight, when 
he can poffibly avoid it, of the thing bor- 
rowed $ but if it was intended that the bor- 
rower {hould always anfwer for cafualties, 
except in the cafe, which muft rarely happen, 
of the owner*s prefence, this exception feems 
to prove* that no cafualties were meaned, 
but fuch as extraordinary care might have 
prevented ; for I cannot fee, what difference 
could be made by the prefence of the own- 
er, if the force, productive of the injury, 
were wholly irrefiftible, or the accident in- 
evitable. 

An old Athenian law is preferved by De- 
moftthenes, from which little can be gather- 
ed on account of its generality and the ufe 
of an ambiguous word :f it is underftoodby 
Petit as relating to guardians, mandataries, 

#Exod. xxii. 14, 15- 

f Peri on kathupheke tis, omoios ophUskunein, osper an au- 
ros.eqhe. . Keisk's edition, 855,3. Hzre rhe verb katbupbk- 
*ai may im; l>* digbi, or or iniir/ reject ; or even fraud, *a 
Pttit has rendered it. 
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and colhmiffioners ; and.it is cited by th* 
orator in the cafe of a guardianfhip. The 
Athenians were, probably, fatisfied wit& 
fpeaking very generally in their laws, and 
left their juries, for juries they certainly 
had, to decide favorably or feverely* accord* 
ing to the circumftances of each particular 
cafe. 

IV. As to the degree of diligence 
L £7 £ which the law requires from *pm&> 
s s * nee> I find myfelf again obliged to 
diflfent from Sir Edward Coke, with whofo 
opinion a fimilar liberty has before been 
taken in regard to a depositary ; for that ve* 
ftoetnneof r Y Earned man lays it dowfc f 
^ori cdi« that, " if goodsl be delivered to 
dennd. c< one as a ga£* or pledge, and thejf 
u bejiolen, he fliall be difcharged, becauie 
" he hath a property in them ; And, therefore* 
" he ought to keep them no otherwnfe than 
" his <m>n ;"* I deny the firft propofition* 
the reafon, and the conclufion. 
. Since the bailment, whkh is the fubje& 
of the prefent article, is beneficial to tha 
pawnee by feouring the payment of his debt, 
and to the pawnor by procuring him credk, 
the rule which natural reafon prefcribes, 
and which the wifdom of nations has con- 
firmed, makes it requifite for the perion to 
whom a gage or pledge is bailed) to take 

• 1 inst. 89. a. 4, Rep, 83. b. 
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ordinary care of it y and he muft confe* 
quently be refponfible for ordinary negleih* 
Thiols exprefsly bofcten by Bra&on ; and, 
when I rely on his authority, I am perfect- 
ly aware that he copied Juftinian almoft 
word for word, and that Lord Holt, who 
makes con fide rable ufe of his Treatife, ob- 
ferves three or four times, " that he was an 
? dtf author j"t but, although he had been 
a civilian, yet he was aHb a great common-. 
lawyer, and never, I believe, adopted the 
roles and expreflions of the Romans, except 
when they coincided with the laws of Eng. 
land in his time : he is certainly the beft of 
our juridical daffies j and, as to our ancient 
authors, if their doctrine be not law, it muft 
be left to mere hiftorians and antiquaries j 
but, if it remain unimpeached by any later 
decifiott y it is not only equally binding with 
the mod recent law, but has the advantage 
of being matured and approved by the col* 
le&ed fegacity and experience of ages.-*». 
The doftrine in queftion has the full affent 
of Lord Holt himfelf, who declares it to be' 
"fi$icient 9 if the pawnee ufe true and ordr* 
*< nary diligence for reftoring the goods, 
* and that* fo doing, he will be indemnifi- 
ed, and, notwithftanding the lofe, ihail 

* Bracr- 99. b. 
fid. Hayxti 915, 916, 919. 

La • 
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" refort to the pawnor for Itis-debt/* (S»$ 
Now it has been proved, that " a bailee caar- 
c * not be confidered as ufing ordinary dtii* 
<c gence, who fuffers the goods bailed to be 
** taken by ftealtb out of his ouftody- ;"* 
and it follows, that " a pawnee Ai*tt ra* b* 
w difcharged, if the pawn be limply ftoiert 
" from htm ;" but if he be forcibly robbed 
of it without his faulty his debt fhall not btf 
extingutfhed. 

The paflage in the Roman inftitutes* 
which Bradon has nearly tran&ribed, by no 
means convinces M. Le Brunj that * pawnee 
and a borrower are not refponfible for om 
and the fame degree of negligence ; and it 
k very certain that Ulpian fpeaking of thtf 
Attio pignoratitia, ufes thefe remarkable 
words : " Venit in hac a&ione et dolus et 
u ii^p* u r in commodate, venit et cuftodia j 
<€ vis major non venit/ 9 To fohre this dif- 
ficulty, Noodt has recoirrfe to at 
Conjectural conieftural emendation* and fapi 

criticism of r J , . . • _f 

Hoodt- poles v t to have been tnadver t- 

ently written for at ; but if thia 
Was a miftake, it muft have been pretty an: 
ctea€, for the Greek translators of this fen- 
fence ufe a particle cf iiimlitude, not a** a& 
TOriative : there feems* however, no occa- 

4 

' "•' See note page 50. 
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£ob for Co liaaardous a mode of criticiftm 
Uipfea ha* not faid, "to/// culpa £i*r//s in 
cc commodate ;" nor does the word it im- 
ply an itcre* refemblance : he meaned, that 
a pawnee was anfwerable for negleft, and 
gave the ftrft inftance that occurred of an- 
other contract, in whkh the party was like- 
wife anfweraWe for negleft> but left they&rf 
er degree of. negligence to be determined by 
his general rule ; conformably to which he 
himlelf exprefely mentions pignus among 
other contracts reciprocally vfeful r and difi 
tinguifhes it from commodatum, whence 
the borvowet/olely derives advantage.* 

It is rather lefs eafy to an- Casc m tlfe 
iWer the cafe in the Bock of Book of a* 
A$ft, which feeros wholly fub- s,sc * 
veriive of my reafoning, and, if it fisnd in*. 
Q&ptatned* will break the harmony of my 
fyftem jf*. for there, in an a&ion of detinue 
for a hamper, which had been bailed by the 
plaintiff to the defendant, the bailee pleaded} 
u that it was- deli vered • to him in gage for a 
" certain fum of money $ that he had put it 
" among his other goods ; and that all to* 
" gether had been Jteien from him :" now 
according to my dtfchine, the plaintiff-might 
have demurred to the plea ; but he was. 
driven to reply, " that he tendered the money 
M before the Jlealing % and that the. creditor 

• Bcfcrc, p, ir, lSw > 39. Am, pL 20. 
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« refufed to accept it," on which fe& iffue 
was joined; and t he reafon affigned by the 
Chief Juft ice was, that, " if a man bail goods 
" to me to keep, and I put them among my 
*' own, I fhall not be charged if they, be 
"Jlolerr" To this cafe I anfwer : firft, that, 
if the court really made no difference be- 
tween a pawnee and a depofitary, they were 
indubitably miftaken ; for which aflertion 
I have the authority of Bira&on, Lord Holt, 
and St. German, who ranks the taker of » 
pledge in the fame clafs with a hirer of 
goods ;* next, that in £ much later cafe* in 
the reign of Hen. VI. where a hiring of cuf- 
tody feems to be meaned, the diftin&ion hie* 
tween a theft and a robbery is taken agreea* 
bly to the Roman law ;t and, laftly, that,, 
although in the ft rift propriety of our Eng* 
lifh language, to Jleal is to take clandejlne- 
Iy 9 and to rob is to feize by violence, corref- 
ponding with the Norman verbs embleer and' 
robber % yet thofe words are fometimes tried 
inaccurately \ and I always fufpe&ed, that 
the cafe in the Book of Affife related to a 
robbery % or a taking with force ; a fufpkioa 
confirmed beyond any doubt by the judi- 
cious Brook, who abridges this very cafe 
with the following title in the margin* 
" Que ferra al perde, quant leis biens font 

♦ Docc. and Stud, dial 2 cU. 38. 
t Bcioie^p, dO; tec note. . / 
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'* robbes :"* and in a modern work, where 
the old cafes are referred to, it appears to 
have been fettled, in conformity to them 
and to reafon, " that if the pawn be laid up, 
* and the pawnee be robbed* he fiiall not be 
« anfwerable : v f but Lord Coke feems to 
have ufed the wordjiolen in its proper fenfe, 
becaufe he plainly compares a pawn with a 
depofit. 

If, indeed, the thing pledged be taken 
ifpenly and violently through the fault of fhe 
pledgee, he (hail be refponfible for it ; and, 
after Mender and refufalot the money owed* 
which are equivalent to a&ual payment^ the 
whole property is injiantly revejltd in the pledg- 
or, and he may consequently maintain an 
a£Hon of trover :| it is faid in a moft ufe- 
fol wo*k, that by fuch tender and refiifaf, 
the thing pawned " ceafes to be a pledge, 
" and becomes a depo/it;"§ but this muft 
be an error of impreffion ; for there can 
never be a depofit without the owner's com 
feat, and a depofitary would be chargeable 
only for grofs negligence, whereas the pawn- 
ee, whofe fpectal property is determined 

• Abr tit. Bailment, pi f. f 2 Saik. 532. - 

% 29 ass, pi. 28. Yelv. 179. Ratcliff and Davii. 
§ Law of WsiPrius, 72.(10) , 



(30) In the subsequent editions of that work; the tvorifs; 
** and becomes a deposit" are omitted* 
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by the wrongful detainer, becomes liable in 
all pojfible events to make good the thing 
loft, or to relinquish his debt.* 

The reafon given by Coke for 

Lord coke's j^g clo&rine. namely, " becaufe 

reasons con- , t ,, • 

tested* the pawnee has " a property in 

the goods pledged, 91 is applica- 
ble to every other fort of bailment, and 
proves nothing in regard to any particular 
fpecies ; for every bailee has a temporary 
qualified property in the things of which pot 
feffion is delivered to him by the bailor* 
and has, therefore, a poffeflbry adion or an 
appeal in his own name againft any ftranger 
who may damage or purloin, them.f By 
the Roman law, indeed, " even the poffef- 
* c Con of the depositary was holden to be 
? that of the perfon depositing ;" but with 
us the general bailee has unquestionably a 
limited property in the goods intrufted to 
his care : he may not, however, ufe them on 
any account without the confent of the 
owner, either exprefsly given, if it can poffi- 
bly be obtained, or at leaft ftrongly pre- 
sumed ; and this preemption varies, as the 
thing is likely to be better, or worfe, or not 
at all affe&ed, by ufage \ fince, if Caius de- 
pofit ifetting-dog with Titius, he can hardly 
be fuppofed unwilling that the dog (hould 
be ufed for partridge-fhootityj, and thus be 

• LA. Rmym. 917. t Y e»*b 21 He*. VIL 14. b. 15. a; 
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confirmed in thofe habits which make him 
valuable : but, if clothes or linen be depofity 
edby him, one can fcarce imagine that he 
would fuffer them to be worn ; and on the 
other hand it may juftly be inferred, that he 
would gladly indulge Titius in the liberty 
of ufing the books of which he had the cus- 
tody, fince even moderate care would pre- 
vent them from being injured* In the fame 
manner it has been hold en, that the pawnee 
of goods, which will be impaired by ufage* 
cannot ufe them ; but it would be other? 
wife, I apprehend, if the things pawned ac- 
tually required exercife and a continuance of 
habits, as fporting-dogs and horfes : if they 
cannot be hurt by being worn, they may 
be tifed, but at the peril of the pledgee j as, 
if chains of gold, earrings, or bracelets, be 
left in pawn with a lady, and flie wear them 
at a public place, and be robbed of them on . 
her return, (he muft make them good :— 
** if fhe keep them in a bag," fays a learned 
and refpeftable writer-, " and they are JivU 
en, flie fhall not be charged ;"* but the bag 
could hardly be taken privately and quietly 
without her oiiriffi m of ordinary diligence ; 
and the manner in which Lord Holt puts 
the cafe eftabiifhes my fyftem, and confirms 
the anfwer juft offered to the cafe from the 
Year-book ; for, " if fhe keep the jewels/* 

♦ Law of Nifci prigs, T2i 
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fays he, " locked up m her cabinet, and her 
".cabinet be broken open, and the jewels tak> 
* en thence, flie will not be anfwerable.*** 
Again j it is laid, that where the pawnee 
is at any expence to maintain the thing grr~ 
en in pledge, as, if it be a horfe or a cow, 
he may ride the horfe moderately, and milk 
the cow regularly, by way of compenfation 
for the charge ;f and this dottrine muft be 
equally applicable to a general bailee,* who 
ought neither to be injured nor benefitted in 
any refpeft by the truft undertaken by 
him; but the Roman and French law, more 
agreeably to principle and analogy, permits 
indeed both the pawnee and the depofitary 
to milk the cows delivered to them, but re- 
quires them to account with the refpe&ive 
owners for the value of the milk and calves, 
deducing the reasonable charges of their 
nourifhment.J It follows from thefe re- 
marks, that Lord Coke has affigned an in- 
adequate reafon for the degree of diligence 
which is demanded of a pawnee ; and the 
true reafon is, that the law requires nothing 
extraordinary of him. 

But if the receiver in pledge s^r^ the on- 
ly bailee who had zfpecial property in the 
thing bailed, it could not be logically infer- 
red, " that, therefore ', he ought to keep it 

.* Ld- Raym.9ir. fOw. 124. 

\ Potb. Depot, a. 47. Afaft'i gement, n. 2$. 
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c * merely nshis, own :" for, even if Cahi5 
haveanabfolute undivided property in goods, 
iointly or in common with Septimius, he 
is hound by rational, as well as pofitive law, 
to take* more care of them than af his ow% 
unlefs he be in ta& a prudent and thought* 
ful manager . of his own concerns x fince 
every man ought to ufe ordinary diligence 
in affairs which intereft another as well 
as himfelf ; " Aliena negotia," fays the 
emperor Conftantins, " exado officio ge- 
runtur."* 

- Thexonclufion, therefore, drawn by Sir 
Edward Coke, is no lefs illogical than his 
premife^ are weak ; but here I muft do M. 
I*e Brun the juftice to obferve, that the ar- 
gument, on which his whole fyftem is foua- ' 
ded, occurred like\tfife to the great oracle 
of Englifli law ; namely, that a perfon who 
Jiad a .property in things committed to his 
charge, was only* obliged to be as careful of 
fhem as of his own goods ; which may be 
very true, if the ientence be predicated of a 
man ordinarily careful of his own ; and, if 
.fehat w^s Le Brun's, hypothecs, he has done 
little mora- than adopt the fyftem of Gode- 
froi, who exacts ordinary diligence from a 
partner,, and a ^proprietory but requires a 
higher degreeein eight of the. ten preceding 
contra&SL .. . . _, 

• C. 4.35.21. 

M 
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Pledges for debt are of the high* ft attti-r 
quity : they were ufed in- very early time* 
by the roving Arabs, one of whom finely 
remarks, " that the life of Man ig no more 
** than a pledge in the hands of Deftiny ;"(3 1 ) 
and the falutary laws of Mofes, which for- 
bade certain implements of hufbandry and, 
a widow's raiment to be given in pawn, de^ 
ferve to be imitated as well as admired.— 
The diftin&ion between pledging^ where 
pofleffion is transferred to the creditor, and 
hypoihecation> where it remains with the 
debtor, was originally Attic ; but fcarce 
any part of the Athenian laws on this fub^ 
jeft can be gleaned from the ancient orators, 
except what relates to bottomry* in five 
fpeeehes of Demofthenes. « 

x I cannot end this article with'* 
Turkish Uw, out mentioning a lingular cafe 

from a curious manufcript at 
Cambridge, which contains a collection o£ 
queries in Turkifh, together with the decifi 
ions or concife anfwers of the *Mufti at 



"' (31) This sentiment is peculiarly- oriental : it is naturally 8 
suggested by the hazardous vicissifocles which, attend the putw 
suits cf,. the wandering Aral}. Under its relfgious influence, 
the believers in Mahomet have 1 fiercely encountered the din- 
gers ofbattle^oi have supinely, fallen, by the ravages of *fc$ ** 
piagwe ; it has toler cd the horrors of a bloody and degrading 
despotism, and ^supplies the "enrpe diettife in Jthe voluptuous 
effusions of tfee Eastern poets. The moral it contains i« more 
properly applied, and very pathetically dilated, in the Bock 
of Job. .. ... 



The law of bailments. , *r 

Conftantinople ; it is commonly imagined, 

that the Turks have a tranflation in their 

own language of the Greek code, from 

which they havefupplied the defects of r heir 

Tartarian and Arabian jurifprudence .;• but 

I have not met with any fuch tranflation, ak 

though I admit the conjecture to be highly 

probable, and am perfuaded* that their nu- 

merous treatifes on Mahomedan law ars 

worthy, on many accounts, of an attentive 

examination. The cafe was this, " Zaid had 

** left with Amru divers goods in pledge for 

?• a certain fum of money, and fome ruffians > 

** haying entered the houfe of Amru> took 

^ away, his own goods together with thofe 

*' pawned by. Zaid." Now we muft necef- 

farity fuppole, that the -creditor had by bis 

w>n fault i given occafion to thi& robbery j 

otherwife we may boldly pronounce, that 

the Turks, are wholly unacquainted with 

the imperial laws of Byzantium, and that 

.their own rules are totally repugnant to nat* 

lural juftice ; for the party proceeds to afk, 

** ythether 9 Jince the debt became extind by the 

"lofs of the pledge ^ and fince the goods pawn* 

i*.ed exceeded in value the amount of the 

\\ detbt, Zaid could legally demand the bal« 

H ance of £mru j" to which queftion the 

great law-officer of the Othmaii court 

r anfwered with the brevity ufual on fuck 

* Duck de Atffe. J ur. Civ. liom. 1. 2. $* 
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occafions* Olmaz, it cannot he? This cu£ 
toixi, we muft confefs, of propofing cafes 
both of law and -confcieisce under feigned 
Dames to the lupreme judge, whofe arifwers 
are ccnfidered as folemn decrees^ is admira- 
bly calcula/ed to prevent partiality, and to 
iavte the charges df litigation. 

V, The laft fpecies of bailment 
Law of is by no means the leaft important of 
hiring, the five, whether we confider the 
infinite convenience and daily ufe of 
the contract itfelf, or the variety of its 
branches, each of which Ihail now be fuo 
cin&ly, but accurately, examined. 

1. Location or locatio-coonduSlo^ 
Hirirgofa Rti, is a contra^Tby whith the 
ibkn(5* hirer- gains a tranfient qualified 

property in the thing hired, and 
-the owner acquires an abfylute property 
in the ftipend, or price, of the hiring ; fo 
that, in truth, it bears a ftrong refen.blance 
to the contraft o£ emptio -vendition or.sAi.fi } 
and, fince it is advantageous to both con* * 
tra&ing parties, the harmonious confeut 
of nations will be interrupted, and one ob- 
ject of this Effay defeated, if the laws of 
England (hall be found, on a fair inquiry, to 
demand of the hirer a rhore than ordinate 

' Vpubl.Zibr. Cambi\ MSS-. Dd. 4. 3. SeeWotton, LIj, 
Hywel Dda lib % cap/ 2. § 29- note x. It may ptssibly b* - 
the u«age in Tukey to stipulate •« ut amissio pigtioria Ijbeifct 
de bitoiem," as in C 4. 24 e & . . * . . *■ 
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tlegree of diligence. In the moft recent 
publication that I have read on any legal 
fubjed, it is exprefsly faid, " that the hirer 
** is to take all imaginable care of the goods 
"•delivered for hire :"* the words all irnag** 
triable ^ if the principles before eftabiiftied be 
juft, are too ftrong for pra&ice even in the 
ilri& cafe of borrowing ; but, if we take 
them in the mildeft fenfe, they tnuft imly 
an extraordinary degree of care ; and this 
dodrine, I prefume, is founded on that of 
Lord Holt in the cafe of Coggs • 
and Bernard, where the great **dHoUv. 

• j i " •/ j *t ^i_ t doctrine ex- 

fudge lays it down, "that, if plained. 
* 4 goods are let out for a reward, - 
".the hirer is bound to the utmost dili- 
" gence, fiich as the most diligent father of w 
".family w r es."\ It may feem bold to con^ 
tsrovert fc ■ refpe&able an opinion : but, 
without infifting on the palpable injufticfe 
^of making a borrower and a hirer anfwer- 
'able for precifely the fame degree ofneg- 
kft, and without urging that the point 
Was not then before the court, I will engage 
Xo {how, by tracing the do&rine up to its- 
Mai iburce, that the ditilum of the Chief juf- 
tice Was entirely grounded on a grammati- 
cal miftake in the tranfhtion of a fmgle La& 
ipword. 

* Law of Ni^Prius, SB edition corrected, 7% ' 

t L*LRayno 9i6. 

M^2 
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In the fir ft place, it is indubitable that his 
lordftiip relied fulely on the authority of 
Bra&on ; whole words he cites at large* 
and immediately fubjoins, " whence it <ap- 
" pears^ &c" now the words " talis ab eo 
* € deiideratur cuitodia, qualem dii~ig«ntis* 
* 4 siM us paterfamilias fuis rebus » adhibet/* 
©n which the whole queftion depends, are 
copied exa&ly from Juftinian,* who in* 
forms us in the proeme to his Inftitutes, 
that his decifions in that work were extract- 
ed principally from the Commentaries of Gat- 
us ; ant the epithet ddigentijjimus is in fad 
tifed by this ancient lawyer ,t and by him 
alone, on the fubjeft of hiring : but Gaius 
is remarked for writing with energy, and 
for being fond of ufing fuperlatives where 
all other writers are fatisfied w r ith pofitives ;\ 
ft) that his forcible manner of expreffing 
himfelf, in this inftance as in fome others* 
mifled the compilers employed by the Em- 
peror, whofe words Theophil us rendered 
more than literally, and Brafton tranfcrib* 
ed ; and thus an epithet which ought to 
have been translated ordinarily diligent, 
has been fuppofed to mean extremely caret 
fuh By rectifying this miftake, we re- 
ftore the broken harmony of the Tandeft*^ 

* Bract 62. b. Justin. Inst. 3» 25. 5 where Theophilus has 
tophodra epimeleHatas- , \ 

t D. 19, 3, 25- 7. \ Le Bio* }>.93. 
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with the InJHtutes^ which, together with the 
Code, form vne connefted work,* and, when 
properly underitood,* explain and illuftrate 
each other ; nor is it neceffary, I conceive, 
to adopt the interpretation of M. De Fer- 
nery, who imagines, that both Juftinian 
and Giaius are fpeaking only of caies, which 
from their . nature, demand extraordinary J. 

care.f 

There is no authority then a- v 

gainft the rule, which requires of R u i eg aw f 

a hirer the fame degree of dili- re "»rks. 

gence that all prudent men, -that * 

is, the generality of mankind, ufe in keeping 

their own goods ;. andthejuft diftinftion 

Jbetween borrowing and hiring, which the 

Jewi£h lawgiver emphatically makes, by 

faying* "if it be an hired- thing, it came fir 

" its hire "I remains, eftabliflied by the con* . 

current wifdom of nations in all ages. 

If Caius, therefore, hire a horfe, he it 

bound to ride it as moderately and treat it 

as carefully, as any man of common diforetion 

would ride and treat his own horfe ; and if± 

through bis negligence* as by leaving the 

door of his .flable'topen at night, the horfe 

bejiolen, he muft anfwer for it ; but not* 

if he be robbed of it by highwaymen, uniefs 

by his imprudence he gave occafion to the 

• Burr! 4^6. \ Intt, vol* v. p. 138. 



»2 THE LAW OF BAILMENTS. 

robbery, as by travelling at unufual hoursv 
or by taking an unufual road : if, indeed^ 
he hire a carriage and any number of horf. 
es, and the owner fend with them bis pollut- 
ion or coachman, Caius is difcharged from 
all attention to the horfes,and remains oblig- 
ed only to take ordinary care of the glaffes 
and infide of the carriage, while he fits in iu 
Since the negligence of a fervant, aQing 
under his majier r s diredlims^ exprefs or implU 
id 9 is the negligence of the mafter, it fob- 
lows, that, if the /ervanf of Caius injure or 
kill the horfe by riding it immoderately, or 
by leaving the ft^ble door open, fuffer 
thieves to Ileal it, Caius muft make the ow* 
ner a compenfation for his lofs ;* and it is 
tuft the fame if he take a- f eady-furnHhed 
lodging, and his guefts, or fervants, while 
they aft under the authority given by him f 
damage the furniture by the omiffion of or-* 
dinary care. At Rome the law was not 
quite fo rigid y for Pomponius, whofe opirn- 
ion on this point was generally adopted* 
made the mafter liable only when be was 
culpably negligent in admitting -carelefi guejis or- 
Jervants, whofe bad qualities ,he ought to 
have known :f but this diHinftion muft 
have been perplexing enough in practice j. 
and the rule which, by making the head of 
a family anfwerable indifcriminately for .the? 

*Salk. 282. 1-d- $ayra. 916. fD» !*• 2. 1U 
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faults of thbfe whom he receives or em. 
ploys, compels him to keep a vigilant eye 
on all his domeftics, is not only more Am- 
ple, but more conducive to the public fe- 
curity, although it may be rather harfll in 
fome particular inftances.* It may here be 
obferved, that this is the only contrad to 
which. the French, from whom our word 
bailment: was borrowed, apply a word of the 
feme origin ; for the letting of a houfeor 
chamber for hire, is by them called baila 
ioyer, and the latter for hire, bailleur, that is 
bailor , both 'derived from the old verb bail* 
fer 9 - to deliver ; and though the contracts 
Which are the fubjeft of this Effay, be gener. 
ally confined to moveable things, yet it will 
not be improper to add, that, if immotteabli 
property, as an orchard, a garden, or a farm,- 
be letten by parol, with no other ftipulation 
than for the price or rent, the leffee is bound 
t6 ufe the fame diligence (32) in preferving 

* • ' * Poth. Louage, r. 193* 



«W 



*• 



.^(32) It should seem that upon a similar principle the Chief 
|ustice, in the case of Cheetham v. Hampson, 4 Term Rep. 
319-, observes, *« It is so notoriously the duty of the actual oc- 
cupier to repair tb?Jeuces t and so little the duty of the land* 

* * lord, that, voit&ntt any agreement to that effect f the landlord 
** mar -maintain an action against the tenar.t for not so doing 
** upon the ground of the injury done to the inheritance."— 
See also the case of Powley v- Walker, 5 Term Rep. 373* ir* 
•Which it was decided that the »• mere relation of landlord and 
"* tenant" was a consideration toeutnle the plaintiff to n covet 
rjamages in an action of assumpsit " for not managing a farm in 

* art hustomdhke manner," 
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the trees, plants, or implements, that everf 
prudent per/on would ufe, if the orchard, 
garden, or farm, were his own. 

2. Locat$Q-QVRKis 9 which is prop* 
Hiring of erly fubdivifible to two branch-* 
wokk. es ^ name iy 9 fasiendh and % mercium 
vehendarum, has a moft extenfive 
influence in civil life ; but the principles* 
by which the obligations of the contract- 
ing parties may be afcertained, are no left 
obvious and rational, than the objects of 
the contract are often vaft and important.* 
If Titius deliver (ilk or velvet. to a tailor, 
for a fuit of clothes, or a gem to a je wet, 
ler to be fet or engraved, or timber to a car- 
penter for the rafters of his houle, the, tailor,. 
the engraver, and the builder, are not only 
obliged to perform their feveral undertak- 
ings in a workmanly manner,! h\it jince 
they. are entitled ta a reward, either by expre& 

- • It may be useful to mention a nicety of the Latin language & 
m 'he application of the verb* Locate and conducere ; the em- „ 
ployer, who gives .the reward, is locator opens, but conductor op*, 
erantm ,• while the party employed, who receives the pay, is 
loca'or operaum> but conductor epefk. Heinecc, in Pand. par. 3. J. 
320. So, in Horace, - .„ 

*"• Ta secanda marmora 
" L *«*"— . ' . 

which [the stonehewer or mason conduxit. 

1 1 Vemr, 268 erroneously ptinted T Vern, 268. in all theedk* 
tionsofBi. Com. ii. 452. The innumerable multitude of io. 
accurate or icjfe references in our best reports and law -tracts,* is 
tfc*ban.eof the student and of the practiser. • 
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bargain or by implication, they tnuft alfo 
take ordinary care of the things refpcctively 
bailed to them : and thus, if a horfe be de- 
livered either to an agifting farmer for the 
purpofe of depasturing in his meadows, or 
to an hoftler to be drefled and fed in his 
ftable, the bailees are anfwerable for the 
lofs of the horfe, if it be occafioned by the 
ordinary neglect of themfelves or their fer. 
vants. It has, indeed, been adjudged, that, 
if the horfe of a gueft be fent to pqfiure by 
.the owner's dejtre, the inhholder is not, as 
fuch 9 refponfible for the lofs of hitn by theft 
or accident ;* and in the cafe of Mofley and 
Foffet, an aftiou againft an agiftcr for keep- 
ing a horfe Jo negligently thai it 'was :ftokn y 
is faid to have been held maintainable only 
by reafon of a fpecial affumption ;t but the 
4 cafe is differently reported by Rolle, who 
mentions no fuch reafon ; and, according 
to him, Chief Juftice Popham advanced 
generally > in conformity to the principles 
before eftablifhed, that, " if a man, to 
" whom horfes are bailed for agiftment, 
" leave open the gates of his fields in confe- 
" quence of which neglect they ftray and 
" wejiolen, the owner has an a&ion againft 
H him ;" it is the fame if the innkeeper fend 

• a R*p. 32. Cable's case, f Mo. 543. 1 Ro. Abr. 4. 
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" fumes to Caius, that he will build, and 
** cover his houle within a time limited, and 
w fails to do it, Caius has an a&ion on the 
w cafe againft the builder for this breach of 
his exprefs promife, and fliall receiver a 
pecuniary fatisfa&ion for the injury fus- 
** tained by fuch delay."* The learned ai*- 
thor meaned, I prefuine, a common buil- 
der, (36) or fuppofed a confideratton to be 
given ; and for this reafon 1 forbear to cite 
his doctrine a* in point. un the fubje& of aB 
action for the wow- performance of a man* 
datary.} 

* 3 Comm. 157. f P- 65 » 66 » H>. 7t. 



(36) See • Elsee v. Gat w aid," 5 1 <erin Rep. 150 The first ; 
©mmt o, tl.t? declaration in that cave and upon winch it pnnci- 
paly turned, alleged, that ihe defvn'.'ant, who was a carjjenrer, i 
war. leered by the plaintiffs ro build and repair certain haus- 1 
es, hu: h was not stated hat lie was to receive any consideration $ \ 
or that he enttrzd hpon\\\* work. Lord Kenyon obhetved, **no 
" censderaton rcults frm the defendant's shUa'ion as a car- . , 
*• pener \v r is he b^und to perforin ;.il the woik that is ten* 
'• dered »o him." Mi Justice A«*hhurst in giving his opinion 
•n ibe sarr.e c?se, ren arked the following distinctions: •' Ifa 1 
•■ party undertake to perform work, a^d proceed on the employ- I 
*' ment, he makes himself liable f r anv mhfesance iu the \ 
" course of that w ork : but, if he undertake and do not pro* 
'• Cfied on the work.no action will be against him for the 
•* nonje^wce —In this case the defendant's undertaking was 
"merely voluntary, no consideration for it being stated.— ■ 
" Tiurt was nocustrm of the realm, or anv legal obligation 
•• to compel him to perform this work, and that distinguishes 
♦' tV-is ca>-e from *h< se of acwiww carrier, porter., and ferry- 
«• man, nxbn are bound by their situations in life to perform lh« 
•• work lendtrcci to them ; but a carpenter t as such, is BOt bound 
" by any such obligation." 



i 



* 



120 THE LAW OF BAILMENTS. 

i 

Exceptions The modern rule concerning 

lrom the gen. a common carrier is, that " noth- 

eral rule. « n ^ w jjj excu f e him y except 

the aft of God, (37) or of the Kings ene* 
mies ;"* but a momentary attention to the 
principles muft convince us, that this ex- 
ception is in truth part of the rule itfelf, 
and that the refponfibility for a lofs by rob- 
bers is only an exception to it ; a carrier is j 
regularly anfwerable for negleft, but not, j 
regularly for damage occasioned by the at- j 
tacks of ruffians, any more than for hqftik \ 
violence or unavoidable misfortune ; but the ; 

* Law of Nisi Prius 70, 71. | 



(37) See the case of " Forward v Pittard," 1 Term Rep. 
27, where the excuse founded on the " Act of God" is very 
fully considered, and where the defendant, a common carrier, 
was held answerable «* in tbe nature of an insure*" for goods 
"which were accidentally consumed by fire- A similar decis- 
ion was given in the case of •• Hyde v. tbe Trent and Mersey 
" Navigation Company," 1 5 Term Kep. 389. These two cases 
differed in circumstauces, but. were both governed by the con- 
tract of undertaking to deliver, it appearing in evidence, that 
the goods had not reached the place of their final destination. 
Where, however, goods not having arrived at the place of fi- 
nal delivery, are out of the custodv of the carrier as such, this 
construction does not apply ; and it was accordingly determin- 
ed in the case of ■* Garside v. tbe Proprietors of tbe Trent and 
u Mersey Navigation" 4 Term R. 389 that a common carrier 
'bstween A. and B. emplojeji to carry goods from A to B to be 
forwarded to a third place (by another carrier > according to tbe 
custom, J and putting them gratuitously in his warehouse at B- 
where they were accidentally destroyed by fire, 6eror* be bad 09 
opportunity of forwarding tbcm> was not responsible for the 
loss. 
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merely a pradcal fcience, cannot ufe terms 
too popular and perfpicuous. (39) 

In a recent cafe of an action againft a car- 
rier, it was bolden to be no excufe, " that 
" the fhip was tight when the goods were 
" placed on board, but that a rat, by gnaw- 
" iug out the oakum, had made a. fmall bole, 
" through which the water had guihed;"* 
but the true reafon of this decifion is not 
mentioned by the reporter : it was, in faS, 
at leaji ordinary pegligence, to let a rat do 
fuch mifchief in the veflel ; and the Roman 
law has, on this principle, decided, that " fi 
" fullo veftimenta poliendo acceperit, eaque 
" mures roferint, ex locate tenetur quia 
* € debuit ab hac re cavere."f 



•* 



* I Wiis. part 1. 281. D*!e and HalU 

t D- 19 « 2. 13. 6. 
(;>9) Long use seems to have rendered the legal tense and 
iteming of the words *• act of G^d" sufiT.ciemiy perspicuous, 
and would perhaps, make the substitution of ethers attended 
with inconvenience. It must be admitted, geneially, tfiat 
the * technical appl : cation' oF solemn expressions is highly 
indecorous •, but if, beside theology, there be any science, in 
treating of which such expressions ate allowable, h is livw 
The daily affairs of life evince how intimately and necessarily 
the sanctions of religion are practically blended with human 
jurisprudence; the rational connexion between them is de- 
voutly intimated by J ustinian, (Proem, ad Instit.) and sublime- 
ly personified in a rrmch admired passage of an Kngtish clasr 
etc— •* Of Lavv\ no less can be acknowledged than tha» her 
•' seat is tlie bosom o! God, and her vo ce the harmony of the 
*' wot Id : ail things in heven and on earth do her homage, 
** the very lean as feeling her care, and, the greatest, r& &{£ 
*.' exempted fromV-tr ^cwer." (Hooker, £cc. Po) j 
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Whatever doubt there may be among 
civilians and common-lawyers in regard to 
a casket, the contents of which are concealed 
from the depositary,* it ieems to be gen- 
erally underftood, that a common carrier is 
anfwerable for the lofs of a box or parcel, 
be he ever fo ignorant of its contents 9 or be 
thofe contents ever fo valuable, unlefs he 
make a Jpecial acceptance :f but grofs fraud 
and impojition by the bailor will deprive 
him of his a£Hon, and if there be proof that 
the parties were apprifed of each other's in- 
tentions, although there was no perfonal 
communication, the bailee may be confid- 
ered as a Jpecial acceptor: this was ad* 
judged in a very modern case particularly 
circumftanced, in which the former cases 
in Ventris, Alleyne^ and Carttiew, are exam- 
ined with liberality and wifdom ; but, in 
all of them, too great ftrefs is laid on the 
1 reward^ and too little on the important mo- 
tives of public utility , which alone diftinguifh 
a carrier from other bailees for hire. J 

9 Before, p. 42, 43, 4i f * Stra - 145 » fitcbburn and White. 

% Burr. 2298. Gibbon and Paj/nton. See 1 Vent. 238. All 
93.Carth.485. (40) 

(40) See the case of Clay v. Willan and others, 1H Black. 
Rep- 298. An action in theusval form against common ear* 
rier8 was brought against the defendants, who were proprietors 
of a stage coach : they had published printed proposals, men* 
turning 'that cash, writings. &c. and similar valuable articles, 
exceeding the sum of SI. would not he accounted for if lost t unlc*9 

02 
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l™ concern- Thoueh no fubftantial dif- 

jar masters r ' • /*• *•» i 

of vesseis. ference is aflignable between 
carriage by land and carriage by 
wafer, or, in other words, between a wag- 
gon and a barge, yet it foon became neces- 
sary for the courts to declare, as they did in 
the reign of Jamks I. that a common hopmn 
like a common waggoner, is refponfible for 
goods committed to his cuftodyVevenif -he 
be robbed of them ;* but the reafon laid to 
have been given for this judgment, namely, 
becaufe he had his hire, \% not the N true one j 
fince, as we have before fuggefted, the 

* * Hob. ca. 30. 2 Cro. 330. 'Rich and Kneeland «« The* 
*• Jint case of the kind,** said Lord Holt, " to be found In 
*• our books" 12 Mod. 480- 



wfm~aim 



entered as such,, and a penny insurance paid for each pound ual* • 
ae," when delivered to the book-keeper or any other per*on ' 

hi trust, to be conveyed by any carriage belonging to their \ 

inn. The person who brought the plaintiff'* parcel to be j 

booked kne v of the above terms, and that ,the parcel was a* ' 

bnve 5/ value, but did <\ot discover the contents, and paid on- I 

iy the ordinary price of carriage, which amounted to 2s* • with i 

an additional demand of 2d, for booking. There were count* j 

in the declaration for money had and received, lent and ad- 
\attc*l. &c. and the plaintiff finding that by the express term a 
*f the printed proposal, he could not recover even to the a- 
ir.ount of 51. claimed a verdict for 2* 2d. in order to secure 
Vis costs, no money having been paid into court by the 
defendants, or tendered before the action was commenced $ . 
but ihe court decided that the plaintiff was not entitled either 
to the 51. or the money advanced for the carriage or booking. 
In the above case no proof appears to have been adduced of 
negligence, or conversion of he parcel by the defendants of 
their servants; and itvvouldhave been inconsistent with le- 
gal principles to have presumed that the defendants acted 
contrary to the trust reposed in them. 
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recompence could only make him liable for 
temerity and imprudence ; as if a bargeman 
-ter were rafhly toiflioot a bridge, when the 
bent of the weather is tempejiuous ; but not 
for xl mere cafualty, as. if a hoy in good con- 
dition, ftiooting a abridge at jz proper time, 
-were driven againft a pier by a fudden. 
breeze, andoverfet by the rvioknce of the 
fliock;^ nor, by parity of reafon, for any- 
other force too great to be refitted :f the 
public employment of the h&yman, and that 
dlfiriyi which an ancient writerjuftly calls 
the JifiiFw #f wifdom, are.the real grounds, of 
the law's rigour in making fuch a perfon 
refponfible foi* a lofs by robbery.' - 

All that has juft been advanced concern- 
ing a land carrier may, therefore, be applied 
to a bargemafiet or boatman .«. but, in cafe 
of a tempeil, it may fometimes happen that 
the law of jet/on and average may oeeafion 
a difference. Barcroft ? s cafe, as is it cited 
by Chief Juftice Rolle, has fome appearance 
of hardlhip : * € a box of jewels had .been de« 
•-* Hvered to a ferryman, who knew not what 
* // contained^ and a fudden ftorm arifing in 
C6 the paffage, he threw the box into the 
M feaj yet it was refolved that he Jh&uld 

- , * 1 Stra. 123 Amies and Stevens. 

' t Palm. 548* W. Jo. 159- See the doctrine of inevitable 
mccident lnou learnedty discussed in Desid. Heraldi Animadyv 
ir> SalvMtsii Obseiv ia Jus Atu et Rom. cap. xv. 
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anfwer for it:"* now I cannot help fus- 
pe&ing, that there was proof in this cafe erf 
culpable negligence^ and probably the ca&et 
was both/mall and light enough to have been 
kept longer on board than other goods ; for 
in the cafe of Grave/end barge, cited on the 
. benchby Lord Coke,itappears, that thepack 
which was thrown overboard in a tempeft, 
and for which the bargemen was holden not 
anfwerable^ was of great value and great 
weight ; although this laft circumttance be 
omitted by Rolle, who fays only, that the 
matter of the veffel had no information of. its 
content;. f 

% The fubtility of the human mind, in 
finding diftin&ions, has no bounds ; and 
it was imagined by fome, that, whatever 
might be the obligation of a forger-matter, 
there was no reafon to be equally rigorous 
in regard to the matter oinjhip ; who, if 
he carry goods for profit^ muft indubitably 
anfwer for the ordinary neglefi of himfelf or 
his mariners, but ought not, they faid, to 
be chargeable for the violence of robbers: it 
was, however, otherwife decided in the 
great cafe of Mors and Slew, where, " eleven 
" perfons armed came on board the fhip 
" in the river ) under pretence of imprefftng 
feamen^ and forcibly took, the r kAftrt 
which the defendant had engaged tc 

# All, 93. \ 2 Bolstr. 280* 3. Rx>. Abr. 5GT- 
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*< ry ;" and though the mafter wars entirely 
blaaftlefs, yet Sir Matthew Hale aod his 
brethren, having heard both civilians audi 
common lawyers, and, among them, Mr. 
Holt for the plaintiff, determined, on the 
principles juft before eftabliftied, that the 
bailor ought to recover •* This cafe was 
frequently mentioned afterwards by Lord 
Holt, who laid, that " the declaration was 
" drawn by the greateft pleader in England 
" of his time/*! 

Still farther : - fince neither the element* 
on which the goods are carried, nor the mag- 
nitude and form of the carriage, make any 
.difference in the refponfibility of the bailee, 
one would hardly have conceived, that a di- 
ver'fity could have been taken between a ku 
ter and any other thing. Our common law, 
indeed, was acquainted with no fuch diver- 
fity ; and a private poft-mafter was pre- 
ciiely in the fituation of anpther carrier ; 
but the ftatute of Charlesll. < having es- 
tablished a general poft-office, and taken a- 
way the liberty of fending letters by a pri» 

# 1 Vemr. 190. 2:»3- Raym/220- (41) 
f Zd Raym. 920. 



(41) By Stat. ? Geo. II chap 15, § 1, it is enacted, that 
thip-owners shall not be liable far any loss arising from the 
misconduct of the master or rhariners, beyirid the value of the 
ibip.anUfreigbr ; %$e the case of ' Sutton v.-JMitcbsU,' 1 Term. 
Rep, 16. . ... > 
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vate poft,* it was thought, that an altera* 
tion was made in the obligation of the poft* 
matter general ; and in the cafe of Lane 

afid Cotton, three judges deter- 
Caseof Lane mined, againA the fixed and 

and Cotton. „ r ° t . . • - 

well-iupported opinion of 
Chief juftice Holt, " that the poft-mafter 
cc was not anfwerable for the lofs of a letter 
" with exchequer bills in it :"f now this 
was a cafe of ordinary negleft, for the bilk 
werejiolen out of the plaintiff's letter in the 
defendant's office ;\ and as the matter has 

* 12. Cha. II. ch 35. See the subsequent statutes. 

| Carth. 487. 12 Mod 482. (42) 

\ In addition to the authorities before cited, see note p 4 SO, 
lor the distinction between a loss by stealth and by robbery, see 
Dumoulin, tract De eo quod interest r n ld4. and Kosella- 
gasuum, 28- b This la<-t is the book which Si German im- 
properly calls Sunima Rotella* and by misquoting which lie 
misled me in the passage concerning 1 be fall (Jaboute, p. 63* 
The words of the author, 7ravamala, are these : •* Domua 
•* twa minabatur ruinamt don us corruit, et interficit tquum 
'« tibi commodatum; certe non potest dici casus fortuitus { 
" quia diligenthiimu* repara* set domnm, vel ibi non habitas- 
<* set ; si au'em doinus w» minabatur ruinam, sed impetutem- 
" pcttati* val;dae corruit, non em tibi imputanduin." 

■ ■! ■ ■— '■■'■■ »■ — ■■ i • > ■■ ■ ■ 

* (42) 1 Ld. Rayiri 646 S. C See also Whitfield v. Lord 
leDespencer, Cowper, T54 where the decision in Lane v» 
Cation is confirmed : and where it is settled, that no action of 
the kind can be supported except in the citcumstance of per- 
sonal misconduct in any party employed by the Post-Office, 
Lord Holt's and our author's reasoning on the subject cer- 
tainly possesses the advantage of analogy, but in the last case 
Lord Mansfield (764) places the post establishment in a newr 
light ; and the two concurring determinations now give the 
law on this point, producing that 'certainty/ which, as I*or<J 
Coke observes, < is tbe mother of quiet and repose, 1 
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a gceztjalary for the difcharge of his truft ; 
as he ought clearly to anfwer for the afts of 
his clerks and agents ; as the ftatute, pro* 
fefledly ena£ed for fafety • as well as dif 
patch could not have been intended to de- 
prive the fubjeft of any benefit which he 
before enjoyed j for thefe reafons, and for 
many others, I believe that Cicero would 
have faid what he wrote on a ficnilar occa- 
fion to Trebatius, " Ego tamen scjEvoi^ 
a^Tention"* It would, perhaps, have been 
different under the Jiatute, if the poft had 
been robbed either by day or by nighty when 
there is a neceffity of travelling, but even 
that queftion would have been indisputable j 
and here I may conclude this diviiion of 
my Effay with obferving, in the plain but 
etnphatical language of St. German," that 
* 6 all the^ former diverfities be granted by 
u fecondary conclufions derived upon the 
w law of reafon, without anyjiatute made in 
" that behalf: and, per ad venture, laws and 
" the conclufions therein be the more plain 
** and the more open ; for if any Jiatuie 
" were made therein, I think verily, more 
u doubts and queftions would arife upon the 
"Jlatute, than doth now, when they be only 
u argued and judged after the common-law "f 

•Epist. ad Fam. VII. 22. 
f D k oct. and Stud dial. 2 cbap, 38. last sentence* 



£33 THE LAW OF BAILMENTS. 

by Stiernhook, fully proves Iris affertiOD, 
that " a depofitary was refponfible for irre- 
"ftftible force ;" but I obferve, that the 
military lawgivers of the North, who enter- 
tained very high notions of good faith and 
honor, were more Arid than the Romans 
in the duties by which depofitaries and oth- 
er truitees were bound : an exa& conformi- 
ty could hardly be expefted between the or- 
dinances of poliflied ftates, and thofe of a 
people who could fuffer difputes concern- 
ing bailments to be decided by combat ; for 
it was the Emperor Frederick II. who abol- 
ilhed the trial by battle in cafes of conteft- 
ed depofits, and fubftituted a more rational 
mode of proof.* 

I purpofely referved to the 
„ , laft the mention of the Hindu, 

Laws of toe T ,. ■ i • i .1 

Indians. or Indian, code, which the 

learning and induftry of my 
much^ell$emed friend Mr.Halhed has made 
acceffible to Europeans, (43) and the Per- 

♦ LL Longobard. lib. 2- tit. *5. § 35. Constit. N-eapol 1$>V 
% tit 34, 



(43) By an English translation published in 178lJ the pre- 
Jface to the work contains many valuable >emarkson the histo- 
ry and antiquities of India: with respect to the code, Sir "Wil- 
liam Jones truly observes that * f the rules of the Pundits 
concerning sacctssion to property, the punishment of offences , 
and the ceremonies of religion, are widely different from ours ;** 
it may, however, be lemarked, that the chapter " of the 
division of inheritance of property,' and that " of justice.' 
are by no mean* unworthy the attention of the British law- 
yer, who is disposed to extend the researches connected with 
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siak tranflation of which I have had the 
pleafure of feeing : thefe laws* which muft 
in all times be a Angular obje& of curiofity, 
are now of infinite importance t fince the 
happinefs of millions, whom a feries of a- 
making events has fubje&ed to a Britifh 
power, depends pn a drift obfervance of 
them. 

It is pleafing to remark the fimilarity, or 
rather identity, of thofe conclufions, which 
pure unbiaffed reafon in all ages and na- 
tions feldom fails to draw, in fuch juridical, 
inquiries as are not fettered and manacled 
ky pojitive iniHtution .: and although the 
rules of the Pundits concerning fuccejfion to 
property i the punijhment of offences, and the 
ceremonies of religion, are widely different 
from ours, yet in the great fyftem of con- 



his professional scier.ce. From the following passage in the 
chapter " of justice," a tyro at. the bar may derive some profit- 
able instruction in the important and difficult art of cross-ex- 
amination. *'■ When two persons, upon a quarrel, refer ta 
4 « arbiirators, these arbitrators, at the time of examination, 
."*' shall observe both the plaint .ft* and defendant narrowly, 
*• and take notice if either., and which of them, when he is 
*« speaking, hath his voice faulter in his throat, or his colour 
•? change, or his forehead sweat, or the hair of his body stand 
41 erect, or a trembling come over his limbs, or his eyes wa- 
*« tcr ; or if during the trial, he cannot stand still in his [ilace, 
«« or frequently licks and moistens his tongue, or barn his 
•* face grow dry, or in speaking to one point, wavers and 
«• shuffles off to another, or if any person puts a question to 
.♦•him, is unable to return an answer -—from the circumstan- 
'«« ces of such commotions they shall distinguish the guilty 
" party ." Halhed's Code of Gentoo Law s, c. J. p. 105. 
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^M*ip>o e si xovhxmoo a3ivM y mi 

•sfawq^ pire 
spooS #010 jt?qt Saunsaj hi 9jn suvfuzd jnf 
*?q$noq? put > jpddfumajp U$(i ipiqM 3DU$Stjtp 
yeip jo uotffiwo aqj si p^u xtioi^g *oi 

•Xuadoidwnfl J7<jr jo S93[b; c a9a>9of pawn 
-?tmt atoq *afu3J uoutwoi fo uvtu Aaxi* vpu\/A 
3JV3 :*tq}jo tuvm, aqjsi^/5^/ ssouq *6 

*skJ3Duod unw siq jo 
sasjEj tytwvf SuruJZ&oS fo ajqvclvo p uv c wuzp 
-na4 uotuiuoj fo uvm iuacw q:>iqM duvo }Eqj 
jo uoifltw aq* si jpdj$0u ahvnictho 8 

•XjajiaAuoD p«E c ^^/ pan 
Min-yy uauBJapijuoD ui Suiqj jaqjouE jo ///# 

J jo dfn aq* - g jo ! uaspnjspun fywouimd 
*suw4 pm.qaom, *g e jo 5 Smq* .tf^p auioj jq 
-//55* aqj .to zjn jvjoufadu sv[\ *\ 'jaqjia inq 
/ (tdviunodi tou si Hiotjumv puB ^17 joj JO 
4 Sujq; e jo £/fo aqi joj umivfuziwoo aq* ajaqAk 
sjoqi qje sxNawnva arxvNMONNjf •£ 

•puvmjd 

pMJ4wt jo ptwjnfotf v jo/ uzqtouv 0/ #w/^ «?W0 
tuouj pdudciipp s$uiqi zqi SusLuvj ui sNiva 

pUE TBVD JO *g JO / dOMiwOJdJi UvtU 

^nodi v j»j jEqj puE c p$jtvq spooS dqi uo *aa| 
-iEq aqj Aq 'pzohotfzq aq oj ^ruN?jxv pu« 
hhvo xo^mop aq 01 H: svi puEx^o^^S 

:* /»0 Sutltf] E # S 6 JO / /6tf0Ztf ft J U0lJ.vfu9i\U0Q 

t> uof sdi\\\ aqj Xq /w/& ^ 0/ onthx v 
./& fupiu/wq e 'i 'si h*ih ox onixxht - g 
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iqzp 9qt //// }fcq 9q 01 .lojipajo siq oj aojqap 
B Aq spooS jo tMiujwq B si ONioa*^ •£ 

•// -w/ %u}&vi tnoqitcfc J3A\o.i 
•joq aqj itq /^/fc ^ 0/ a.iun uibijod b joj &/^r 
# jo pwupvq B^sitfsa *oj o^iatM 1 ! # ^ 

inoqu pmjiofidi yv diuof d&vq oi jo *9*v\if 
01 9op\i tuouf p9UJVo aq oi 'pjvcrwj wqi\<n» 

'SpooS JO }U9Uljwq B SI H-XVffNVJtt *g 

•9JU9<ftw>99J. inoqim Jojwq zqi uofifay 
oq oi spoo§ jo tudmpvq r-iy.jjsMJTQ •& 

yaw-iofidi 9q jo psffap 9&vq nvctfpa 
•jivq 9J9cn> foqi qwqtn <iof 9iun 9qi w uoof } w 
t >p9J9a,i]9p-9J spoo%dqi pup Q p9iM9X9 ^jnp aiq tfvqf 
ifiu} 9qi ivqi <p9fi<tutt jo pffiuix* -yvjtuo? 

v uo 'ffriJi ut spooSfo (,J9(hijdp- 

•suoumtjaa V St XNTRTIVg 'I : SUOfltUIpp 

aqiqjpfc uaq} uiSaq ox 'I 

•paunqdxa aq oi iqStio 

saDiiapj l[B tpiq^, ui V uz *s*/*qw(s fl*> 
suboiSoj qDiqAV poqiauj aqi SujAiajqo 'saSsd 

SjjipaDaad aq* in paptmodxa auuj 
•!«<im-AS <>o"p aq* aiiqmidBDaJ Apjeq j|Bt(j 
*ix in puB : u«|d Am paSireqD I 'aaqjouE 

jo suopuaAui aqj q}xi\ auiui jo uop 
-onpoid Xub qjqpquia oj ynfun Jt Supfinqi 
pus '/CV^ oi . ^a»<?w ;«^ i 9}urrb <?/ sduuj9iuof 
9J>ifoj pvq i 'apud yauoq ub qjiM jjajuittj 
sajjaadxa spaqjja^aXg sb c }Bqj Sujptig jtiq 

,c ?i \ •sxnsjmiivh io awi^hx 
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f ri'a'TaQ; jo sisdouXg aqj 'suonEiajiE Maj 
b ipiAv 'uiofqnj oi u%ap Xra tyigiE seav 
5i : amvffqnfxii auou ptiE 'tttuofm uotietjea 
opjil'qjiAv pajEadaj aq ynui uaAiS ApEajps 
5^/72./ pun suotjtutfep aqi jo ^joui 'ji jo aimrti 
aqj uiojj qoujAv ui c 5poA\ Am jo jjsd *jvo\i$ 
-qtutf so 'pJiqj aqj OJ ua^jEij j ptiE |: suotira 
jo tuopjiAv aq} Aq pauuguoa pus pajiuSos 
-aj aJE 'nffyvuu fjoqf v Iq ptevaj uodq dcuvq 
• qnqcru 's.t.k "< wrnvjj jo ^p^fqnj aqj uo 'tfaz?/ \n 
-unwu fo siutoMp utvj4 9qt j«qi 'SuipUE^jap 
-tin Am Oj A[qEaaj§E 'paAOjd ] 3ABq snqjL 

•aito jno jo 
qp^fqo (BnanuoD ptiE snouaj't aq oj jqSno 
sjatnddEq ajoq^v puE 'uoiuitubp jno japan 
sq 03 sr 31 33EJ ajoqM ajoqj SuoaiE Jnopo 
pooS ojut a\E[ qjilSuj jno Suuq oj c jaAa 
-3EqA\ uowjnSaj Aue se qanm se c a:mqiJ3Uo:> 
pjitOAv 'suiajjAj UEadoJng; put oucyv 9 q* 
tiaa^aq a^iuijojuod jEjauaS aq3 SuputAa 
.paE *spEJiuo3 jo a\e[ aq3 uo'aSEnSuEj imq 
•wy JO UEijjaj aq* ut uajjuAi 'ajijEajj ajp 

-U03 pUE JESpB 3^q3 'SuUfCUqi dpq lOUUED 

I pus f . Avjjg siq3 ui paqmqEjja sajdpuud 
aqj 03 jtiEuojuoD ajE suotjiAOjd a)aqi \\y 
# -5[ioa\ aip jo 33UEUI jojiad aqi jo 'spooS aq3 
jo u.mjaj aqi jo/pa)uxn| diun dqt -tzifp 3das[ 
aq 31 -ssH'TMri \J3crLoi Suijru aqi jo aaignfm 
aq* jo aunjjojsim jvunivu Aq p^ljoclj jo pa 



5 



M> 



'SX^^IVITVa iO AWTUHX* 



9? 






*■. 



'p&jvqojtp *q 
tqzp sqt //// ffcq *q 01 jojipajo siq oj jojqap 
B Aq spooS jo timujwq b si oNioa^ij •£ 

•;; Jof tutfoi inoqitm, jaAvoa 
•joq aqj Xq ^/fc ^ 0/ a.inn uiBjaaD b joj Jfe;?/ 
v jo fU9iujwq E.sissn ^oj o*nciM3 r i *^ 

/;z0<7tf pmaofudi yv diuof d&vq 01 jo **?#/</" 
0/ ^z?/</ «w.i/* p9UJVo oq oi 'pjvmju tnoqtjm 
'spooS jo tuztufwq b si 7TXV(INVJ\[ 'g 

•diudjuwu inoqim jojwq dqijojifoy 
zq 01 spoo§ jo wmjwq v - st . xisorfTTQ *g 

yaiiuoftdi $q jo psfivp 9(hvq uvqfpz 
■ m jtvq duzai feqi qoiqai uof dw\i dqi w uoof } $& 
L p9U9a,tpp-9JL ypooS 9qi pup 'pdirmw fynp dq Ijvqf 
tftui dqi wqi ^pdiiiuti jo pffijjxz -yvjiuo? 

v uo c {/hJi ut spooSfo fcjBChijdp- 

suouiuyaa V St XN^IMTIVg -| ; SUOtltUlfep 

aqj xpi/ix uaq} uiSaq oj, -j 

•pauiEidxa oq 0} iqSno 

sa^uapj \\v, tpiqA^ in puB *stf3qtu,($ ]\*y 

siiBpiSoj qsitjAV poqiauj aqj SuiAiajqo 'saSsd 

SaipaDaad aqj ui papunodxa aauj 

*il in pus : utqd Aui poSiiBqa j c aaq*ouB 
jo suonuaAui aqj qjiw aujui jo uop 
onpoid Xub qjqpqma oj ynfun 51 Supfuiqi 
pus *<C/(? : 7 0/ ^a,<?w /«£ 6 9 turn, o? sswt&iuof 
djnfoj poq i 'apud }puoq ub qjiM Jpjuinj 
sajjaadxa >paqjj33[uXg sb '}Bqi Sujptig jtiq 

Kl \ -SXN3WTIV9 £0 AWT $HZ 
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*C6 '6S"d 3-»o'3<T 'ot 'dsip puis -f *d«q3 # 

f onnaQ jo stscJouXg aqi 'suonEia^B Maj 
b iptM 'uiofqnj oi u^ijap Am tyitj ie seav 
5i : douv^fqnfm auou ptiE 'mJiofm uohetjea 
3 P*H *V! M pajEadaj aq ynui uaAiS ApEajps 
«y»-i pun tuotjtutfip aq:i jo youi c ji jo ajtutfu 
aqj uiojj qaiqAv ui *5jjoa\ Am jo jjsd *jvnp 
-qtutf jo 'jpJiqi aq* eft ua^jEij j ptiB |: suoijBa 
jo UiopjiAv zi[\ Aq pauuguoa pus pajiuSos 
, -aj a.rB 'stfXjvuu fjoqf v Iq ptevut U99q dcivq 
*• q?tqm 's.t.K"' wiivg jo }?afqnj aqi uo 'tfiz?/ /# 
-awvu fo siubiuap uw/<f pqt jnqi 'SuipuE^jjap 
-un Am Oj A[qEaaj§E 'paAOjd ] SAEq snqx 

•aiED jno jo 
^pafqo (Btiaivioo puE snouaj*B aq o} }q§no 
sjauiddeq ajoqAv puB 'uoiuiuibp jno japan 
aq oi sr }i a*Bj ajoqAv ajoqi Suouie Jnopo 
pooS ojut a\E[ qjH^ciS j n o Suuq oj c jaAa 
-3BqA\ uouBJnSaj Xue se qanui se 'ajriqujuos 
pptOAv 'suiajjAj uEadoang; put aueyv 9 q* 
uaaAvjaq Aituijojaoa [EjauaS aq} SunuiAa 
.paE*spEJiuo3 jo a\e[ aqj uo^aSEtiSuEj imq 
•Ejy jo tiEijjaj aqv ut ua^UAV 4 ajr^Eaj3 ajp 
-uoa paE JEa{3 e }Eqi fc Sui5[aTqi d[aq ^ouued 
I pus i Aejj3 siq* in paqjjjqEjja sajdpuud 
aqj oj jueuojuod ajE suogtAOjd a)aqi jjy 
# -5[ioa\ atp jo a3UEtu jojjad aqi jo 'spooS aqj 
jo u.itnai aqi jo/pauun| wu dqi uzifo }das[ 
^c\ 31 ,ssn r iN£n ^Mcnoi Suijna aqi jo aai^fnfiii 
bqi jo aumJOjsiui jvumvu A<\ paijodj jo pa 
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.*ptui *J unui nrm aqj jo anp?A sip .puB 'uuiq oi painduii „ 
•q ]|eqs ajinS jo saiSsp auicssq) 'pusnj siq japinui 03 weui « , , 
* juj jo 'pusqsnq jaq sstiqfe 01 ueuio w b joj si it diuto .rava „ 

-JtqAI V9\\\ 'UOUU3UB pU«948D Siq ..JO JUEM joj pspods aq %{ ,» 

10 *ui;q 04 pd)stu?ud Xiiddoxd Xue jo asn s^uu pjnoqs uosidd ,, 
«jl„ rpeo^ jo iisoddp oqj 0} iouaisisuoD snopdr.jos q*iM 
•|»puo^3 art 'suosjjij oi Xi|fC)idsoq jo psfqns sqj uosuori 

1 . 1 ! ■ , , , , , ■ 

•£8 -d'aiojsa x§*I 'd«MO + 
- '6Z 'd 'wojsq »S -aajdtrqo auiTJ? # ^ 

-£ojyap aq pajtEqSanp aqi ji *pa2j*q3jtp aq 
o* uapjoq aJB saajreq aqj 'sjuacaizujo jo spj 
-j9A Straps m jo ajodjnd aqj joj Hwiuyuom, b 
oj pajaAipp aq /0j<?«f £u* 31 jo **Jh uof2uix{i 
u 2-/;</ uojiad bji 'jauutia ainrj aq* uj 

I'jisajn aq 
i yitqM ^aSsuxcp jo sjoj «?ji jo aj*D ui joSpajd 

3l P n l *! i° 9n I EA . 3l H ^^ jjeqj aq 'paSpajd 
Suiq) aqj ^/« aaSpajd aq* ji 'jtqj pus 
|! UA\*d siq jo anpeA aqi o* pajmua aq jou 
HEqj jojqap aqi jnq 'gajajui qiiM jqap siq 
jaAODaj sjajaquaAau \\tVQ jo^xpajD aqi Uuj 
-pmv uwfojojun k<\ yoj jo paScuiEp aq *2p?;4 
« ji <wvp c p^piAOid si *i aDBjd jaqjotre ut 
*: juaj sum *i qcmj a joj 'JrejjB aqj jo uotjnp 
-uo3 aq) jo c aulp aqi jo aop^Jtdxa aqj 9uofoq 
*pt)zp; tiqtuof.* 10 flO[ kjjvwppw aqiijt 
*jou mq t ji paMOjJoq aq qDiqAi Joj sjaugnq 
ai[j jo uopa{duioD aqi jajjB Suiq^ aq) ujn^ 
-a j 01 }ibj aq ji 'MU9]oui lofyvnfv? joj aaAa„ 
ajqEaSj^qD aq oj paiBpap si JBmouuoq z og ** 
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* » 

II. The rules 9 which may be con- Rule*: 
jfidered as axioms flowing from nat- 
ural reafon, good morals, and found policy, 
are thefe : 

1 . A bailee, who derives no benefit from 
his undertaking, is refponfible only for 
gross neglect. 

2. A bailee, who alone receives benefit 
from the bailment, is refponfible for slight 
negleft. 

3. When the bailment is beneficial 'to both 
parties, the bailee mud anfwer for ordjn-- 
ary neglefl:. 

4. A special agreement of any bai- 
tee to anfwer far more or lefs 9 is in general 
valid. .. 



5. All bailees are aniwerable for a&uai 
ffaud, even though the contrary be flipulat* 
ed. 

6. No bailee {hall be charged for a lofs 
by inevitakk accident or irrefiftible force, 
except by fpecial agreement. 

•*• 7. Robbery hy force is confidered as />- 
refijlible ; but a lois by private stealth is 
presumptive evidence of ordinary negle£h 

8. Gross negleft is a violation of good 
faith. 

9. No action lies to compel performance 
of a naked contract. 

10. A reparation may be obtained by 
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fuit for every damage occasioned by an 

INJURY. 

11. The negligence of a servant, act- 
ing by his mailer's exprefs or implied order 9 
is the negligence of the master. 

III. From thefe rules the fol- 
propositions. lowing prop o/it ions are evident- 
ly deducible : 

1. A depositary is refponfible only for* 
gross negleft ; or in other words, for a w- 
elation of good faith. 

2. A depositary, whofe character i& 
known to his depofitor. {hall hot anfwer for 
mere negleB^ if he take no better care of his 
own goods, and they alfo be fpoiled or de- 
ftroyed. 

3. A mandatary to carry is refponfible 
only for gross negiefl:, or a breach of geod 

faith. 

4. A mandatary to perform a work J* 
bound to ufe a degree of diligence adequate t* 
the performance of it. 

5. A man cannot be compelled by ac- 
tion to perform his promife of engaging 
in a deposit or a mandate. 

6. A reparation may be obtained by fuit 
for damagk occasioned by the nonperform* 
ance of a promife to become a depositary 

Ora^iAND^iARY, 

7. A borrower for use is refponfible 
for sught negligence. 
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8. A pawnee is anfwerable for: ordina- 
ry negleft. 

9. The iRERof a thing is anfwerable 
for. ordinary negle£. 

10. A workman for hire muft anfwer 
for ordinary negleft of the goods bailed, 

* and apply a degree of skill equal to his under* 
taking. 

11. A LELTER tO HIRE of hlS CARE 9nd 

attention is relponfible for qrbinart neg- 
ligence. 

1 2* A carrier, for hire, by land, or by 
water, is anfwerable for ordinart negled. 
IV. To thefe rules and propo- 
- Jttions there are fome excep- Exceptions. 

Hon*. 

1 . A man who fpontaneoujly and qfficioujly 
engages to keep* or to carry \ the goods of 
another, though without reward, muft an- 
fwer for slight negle& 

2* If a man, through Jlrong perfuqfion 
and with reluSlance, undertake the execu- 
tion of a MANDATii, no more can be requir- 
v ed of him than a fair exertion of his ability." 

3. All bailees become relponfible for 
lofi'es by casualty or violence, after their 
refufal to return things bailed on a law- 
ful DEMAND. 

r 4. A borrowed, and a hi rest are anfwer- 
able in all EVENTS, if they keep the things 
• borrowed or hired after the Jlipulated 
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to 

time, or ufe them differently from their a- 
• greement. 

■ 5. A depositary and a pawnee are an - 
fwerable in all evjsNTs, it they ufe the 
things depofited or pawned. 

6. -An inn-keeper is chargeable for the 
goods of his gueft within his inn, if the guefl 
'"be robbed by the fervants or inmates of the : 
keeper. 

7. A common carrier, by land or by 
water, muft indemnify the owner of the 
goods carried, it he be robbkd of them. 

V. It is no exception, but a 
General co- corollary, from the rules, that 
remark. an " every bailee is refponfible for 

" a lofs by accident or force, 
" however inevitable or irrejtftible, if it. be 
" occafioned by that degree of negligence, for 
" which the nature of his contract makes 
" him generally anfwerable :" and I may 
here conclude my difcuffion of this impor- 
tant title" in jurisprudence with a general 
and obvious remark ; that " all the preced- 
" ing rules and propofitions may be diver- 
" fified to infinity by the circumflances of ev- 
" ery particular cafe j ,f on which circum- 
flances it is on the Continent the province 
of a judge appointed by the fovereign, and . 
in^ Eh gland, to our conftant honor and 
happtnefs,.of a jury freely chofen by the 
parties, finally to decide : thus, when a 
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painted cartoon, patted on canvafs, had been 
. €iepoftted> and the bailee kept it. fa near a 

# damp wall, that it peeled and was much in- 

jured, the queftion,." whether the depofi-' 
** tary had been guilty of gr,oss negleft," 
was properly left to the jury, and, on a v$r- 
di&for the plaintiff with pretty large dama. 
ges, the court refufed to grant a new t^rial ;* 
but it was the judge who determined, that 
the defendant was by law refponfible for 
grofs negligence only / and if it had been 
proved, that the bailee had kept his own pic- 
tures of the fame fort in the fame place and 
manner, and that they too had been fpoiled, 
a new trial would, I conceive have been 
granted > and fo, if no more than slight 
neglect had been committed, and the jury 
had, neverthelefc, taken upon themfelves to 
decide againft law, that a bailee without re- 
ward was refponfible for it. 

Should the method ufed in this conclusion* 
little tra& be approved, I ,n?ay 
poffibl y not want inclination, if I do not 
want leifure, to difcufs in the fame form 
every branch of Englijh law, civil and crim- 
inal, private and public ; after which it will 
be eafy to feparate and mould into diftin& 
works, the three principal divifions ; or the 
analytical, the hiflorical, and the fynihetical 9 
parts. • - ... k 

*2 Stra. 1099, Myttm and Cud. 

Q 
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The great fyftem of jurifprudence, like 
that of the Univerfe, confifts of many fub- 
ordinate fyftems, all of which are conne&ed 
by nice links and beautiful dependencies ; 
and each of them, as I have fully perfuaded 
xnyfeif, is reducible to a few plain elements, 
either the wife maxims of national policy 
and general convenience, or the pofitive 
rules of our forefathers, which are feldom 
deficient in wifdom or utility : if Law be 
a fcience, and really deferve fo fublime a 
name, it muft be founded on principle, and 
claim an exalted rank in the empire of rea- 
Jon ; but if it be merely an unconnected fe- 
ries of decrees and ordinances, its ufe may 
remain, though its dignity be leffeaed, and 
he will become the greateft lawyer who has 
the ftrongeft habitual or artificial memory. 
In pradice, law certainly employs two of the 
mental faculties \ reafon, in the primary in-* 
veftigation and decifion of points entirely 
netv ; and memory, in tranfmitting to us the 
reafon of fage and learned men, to which: 
our own ought invariably to yield, if not 
from a becoming modefty, at leaft from a 
juft attention' to that objeft, for which all 
laws are framed and all iocieties inftituted, 

THE GOOD OF MANKIND. 
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Trinity Term 2 Anna regina,. 
Coggs v. Bernard.* 

S. C. Com. 123. Salk. 26. 3 Salk. II. Hot*. 13. Entry,, 
Salk. 735. 3 I.cL Raym. 163. 

In an action upon the case the plain- If a man under- 
tiff declared, q :od cum Bernard the lak * s ' OC5 £7 
defendant, the tenth of November, 13 f^SS?^ 
W «/. 3. at cfc. osiuvipsisiet, salvo et j s responsible 
Jerwr el were (Anglice, to take cp^) for any damage 
several hogsheads of Brandy then in a they may sus- 
Uertain cellar in D. et salvo et secure J^"^ ££' 
deponere (Jnglice, to lay them down nefltct 1 tho f he 
againj in a certain other cellar in W as not a com- 
JPater-lane, the said defendant and his mon carrier and 

servants and agents tarn nevlhetiter et vvas to h * ve , 
• . *i 4. *u j • • « not nine for tne 

tmprovide put them down again into CRrii * vic j e 

the said other cellar, quod per defection ih.BI 158* 

curat ipsius the defendant, his servants 

and agents, one of the casks was staved, and a great 

quantity of brandy, <vh. so many gallons of brandy, 

was spilt. After not guilty pleaded, and a verdict for 

the plaintiff, there was a motion in arrest of judgment, 

for that it was not alleged in the declaration that the 

defendant was a common potter, nor averred that he 

had any thing for his pains. And the case being 

thought to be a case of great consequence, it was 

this day argued seriatim* by the whole court. 

• I Id, Xaym 9Q9. + Vide ante, TO. 
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Gmld Justice. I think this is a good declaration. 
The objection that has teen made is, because there 
is not any consideration laid. But I think it is goad 
either way, and that any man, that undertakes to car- 
ry goods, is liable to an action, be he a common car- 
rier or whatever he is. if through his neglect they 
are lost, or come to any damage : and if a Pracmium 
be laid to be given, then it is without question so*.... 
The reason of the action is, the particular trust re- 
posed in the defendant, to which he has concurred 
by his assumption, and in the executing which he 
has miscarried by his neglect. But if a man under- 
takes to build a house, without any thing to be had. 
for his pains, an* action will not lie for n on perform- 
ance, because it is nudum pactum. So is the 3 H. 6. 
36. So if goods are deposited with a friend, and are 
stolen from him, no action will lie. 26. Ass. 28. But 
there will be a difference in that case upon the evi- 
dence, how the matter appears; if they were stolon 
by reason of a gross neglect in the bailee, the trust * 
will not save him from an action ; otherwise, if there 
be no gross neglect. So is Doct. and Stud. 129. 
upon that difference. The same difference is where 
he comes to goods by finding. Duct, and Stud* ubi 
supra. Civ. 14 i. But if a man takes upon him ex- f 
pressly to do such a fact safely and securely, if the 
thing comes to any damage by his miscarriage, an 
action will lie a&ainst him. If it be only a general 
bailment, the bailee will not be chargeable, without 
a gross neglect. €o is Kel-iv. 160. 2 H. 7.11. 22 
AiS. 41. ^\ R. 10. Bro. action sur U case, 78. South- 
tote's case is a hard case indeed, to oblige all men, 
that take goods to keep to a special acceptance, that 
they will keep them as safe as they would do their 
Owi?! which is a thing no man living that is not a latf- 

* Vide 2 Ld. £<ym.919. 
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ye* eeuld think rf: and indeed it ftp- 
pears by the report of that case in 2 ZJ. &gu». 
Cm. E/. 815. that it was adjudged by 910. 

two judges only, - w*. Gawfy and 
Clench But in 1 Ventv. 121. there is a breach as- 
signed upon a bond conditioned to give a true account, 
that the defendant had not accounted for 30/. the de- 
fendant shewed that he locked the money up in his 
master's warehouse, and it was stole from thence, and 
that was held to be a good account But when a 
man undertakes specially to do such a thing, it is not 
hard to charge him for his neglect, because he had 
the goods committed to his custody upon those 
terms. ^ 

Pfrwys agreed upon the neglect. 
Ponveih The doubt is, because it is not mentioned 
in the declaration, that the defendant had any thing 
for his pains, nor that he was a common porter, 
which of itself imports a hire, and that he is to be paid 
for his pains. So that the question is, whether an 
action will lie against a man for doing the office of a 
friend; when there is not any particular neglect 
shewn ? And I hold, an action will lie, as this case is. 
And in order to make it out I shall first shew, that 
there are great authorities for me, and none against 
me ; and then secondly, I shall shew the reason and 
gist of this action; and then thirdly, I shall consider 
SoMceie's case, 

1. Those authorities in the Regisftr U0. a. & of 
the pipe of wine, and the euro of the horse, are in 
point, and there can bono answer given them, but 
that they are writs, which are framed short. But a 
writ upon the case must mention every thing that 
is material in the case, and nothing is to be added to 
it in the count, but the time, and such other circum- 
stances. But even that objection is answered by 
Ratt.Etitr. 13. £. where there is a declaration so gen* 

Q2 
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eral. The year books are full in this point. 43 Ed. 
8. 33. a. there is no particular act shewed. There 
indeed- the weight is laid more upon the neglect than 
the contract. But in 48T Ed. 3. 6 and 19 H. f>. 49. 
there the action is held to lie opon the undertaking, 
and that without that it would not lie; and- there- 
fore the undertaking is held to be a matter traver- 
sable, and a writ is quashed for want of faying a place 
of the undertaking. 2 H. 1.-11.1 B. 4. 14. these 
cases are all in point, and the action adjudged to lie 
upon the undertaking. 

2. Now to give the reason of these cases, the gist 
of these aetions is the undertaking. The party's 
special assumpsit and undertaking obliges him so to 
do the thing, that the bailor come to no damage by 
his neglect. And the bailee in this case shall answer 
accidents, as if the goods are stolen ; but not such 
accidents and casualties as happen by the act of God, 
as fire, tempest, &c. So it is 1 Jones 
179. Palm. 548. For the bailee is 2 LdL Raym. 
not bound, upon any undertaking a- 911. 

gainst the act of God. Justice Jones 
in that case puts the case of the 22 As. where the 
ferryman overladed the boat. That is no authority I 
confers in that case, for the action there is founded 
upon the ferryman's act, viz. the overlading the boat. 
But it would not have lain, says he, without that aet ; 
because the ferryman, notwithstanding his underta- 
king, was not bound to answer for storms. But that 
act would charge him without any undertaking, be- 

cause it was his own wrong to overlade the boat 

But bailees are chargeable in case of other accidents, 
because they have a remedy against wrong- doers : 
as in case the goods are stolen from him, an appeal 
of robbery will lie, wherein he may recover the goods, 
which cannot be had against enemies, in case they 
are plundered by them } and therefore in that case 
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he shall not be answerable. But it is objected that 
here is no consideration to ground the action upon. 
But as to this, the difference is, between being obliged 
to do the thing, and answering for things which he 
has taken into his custody upon such an undertaking. 
An* action indeed will not lie for not doing the thing, 
for want o* a sufficient consideration; but yet if the 
bailee will take the goods into his custody, he shall 
be answerable for them ; for the taking the goods in- 
to his custody is his own act. And this action is found- 
ed upon the warranty, upon which I have been content- 
ed to trust you with the goods, which 
without such a warranty I would not Warranty with* 
have done. And a man may warrant a °. ut a consider*. 
thing without any consideration. *nd tlon u * ood - 
therefore when I have reposed a trust in you, upon 
your undertaking, if I suffer, when I have so relied 
upon you, I shall have my action. Like the ease of 
the Countess of Salop. An action will not lie against 
a tenant at will generally, if the house be burnt down. 
But if the action had been founded upon a special 
undertaking, as that in consideration, the lessor 
would let him live in the house, he promised to de- 
liver up the house to him again in as good repair as 
it was then, thef action would have lain upon that 
special undertaking. But there the action was laid 
generally. 

8. Southcote'sX case is a strong authority, and the 
reason of it comes home to this, because the general 
bailment is there taken to bean undertaking to deliv- 
er the goods at all events, and so the judgment is 

•Vide 2 Li. Raym. 9 19, and the books ihere cited- 
f Vide Com. 6^7 Burr. 1638. 

{ That notion. in Southcote's case, 4 Rep- 83. b. that a 
general bailment and a bailment robe safely kef.c is ali one, 
was denied to be la*' by the whole courts ex relatione m'ri -&</!• 
tory< Note, to 3d Ed, 
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founded upon the undertaking. Bat I cannot think, 
that & general bailment is an undertaking to keep 
Jhe goods safely at all events. That is hard. Coke 
reports the case upon that reason, but makes a dif- 
ference where a man undertakes specially, to keep 
goods as he will keep his own. Let us consider the 

reason of the case. For nothing is 
2 Ld* Raym* law that is not reason Upon con- 
912. sideration of the authorities there ci- 

ted, I find no such difference. la 
9 Ed. 4. 40. b. there is such an opinion by Danby. 
The case in 3 H. 7. 4. was of a special bailment, so 
that the case cannot go very far in the matter. £ 
If. 7. 12. there is such an opinion by the bye. And 
this is all the foundation of Soul fade's case. Bat 
there are cases there cited, which are stronger a- 
gainst it, as 1 H. 7. 26. 29 ^s. 2S. the case of a pawn. 
My lord Coke would distinguish that case of a pawn 
-from a bailment, because the pawnee has a special 
property in the pawn; but that will make -no differ- 
ence, because he has a special property in the thing 
bailed to him to keep, 8 Ed. 2. Fitzk. Detinue, 59. 
the case of goods bailed to a man, locked up in * 
chest, and stolen; and for the reason of that case* 
sure it would be hard, that a man that takes goods 
into his custody to keep for a friend, purely out of 
kindness to his friend, should be chargeable at all e- 
vents. But then it is answered to that, that the bai- 
lee might take them specially* There are many 
lawyers don't know that difference, or however it 
may be with them, half mankind never heard of it. 
So for these reasons, I think a general bailment is 
not, nor cannot be taken to be, a special undertaking 
to keep the goods bailed safely against all events* 
But if * a man does undertake specially to keep goods 
safely, that is a warranty, and will oblige the bailee 

* Vide ante 50» 
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to keep them safely against perils, where he has his 
remedy over, but not against such where he has n* 
remedy over.* 

Holty Chief Justice. The case is shortly this.— p 
7111$ defendant undertakes to remove goods from one 
oellar to another, and there lay them down safely. 
and he managed them so negligently, that for want 
Of care in him some of the goods were spoiled. Up- 
on not guilty pleaded, there has been a vercict for the 
plaintiff, and that upon full evidence, the cause be- 
ing tried before me at Guildhall. There has' been a 
motion in arrest of judgment, that the declaration is 
insufficient, because the defendant is neither laid to 
be a common porter, nor that he is to have any re- 
ward for his labour. So that the defendant is not 
chargeable by his trade, and a private person cannot 
be charged in an action without a reward. 

I have had a great consideration of this case, anc^ 1 
because some of the books make the action lie upon 
the reward, and some upon the promise, at first I 
made a great question, whether this declaration was 
good. But upon consideration, as this declaration is; 
I think the action will well lie. In order to shew the 
grounds, upon which a man shall be charged with 
goods put into his custody, I must shew the several 
sorts of bailment?. And* there are six sorts of bail- 
ments. The first sort of bailment is, 
a bare naked bailment of goods, de- 2 Ld. Raym i 
livered by one man to another to keep 913. 

for the use of the bailor ; and this I 
call a deposhwn, and is that sort of bailment which 
is mentioned in Scuthcete's case. The 
second sort is, when goods or chattels Accommoda- 
that are useful, are lent to a friend tum# 
rrath, to be used by him ; and this 
is called commodatum, because the thing is to. be- re> 

♦ Vide ante 40, 
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stored in specie. The third sort is, when goods are 
left with the bailee to be used by him for hire; this is 

called / <catio et conductio, and the lender is 
Pawns. caHed hcntor % and the borrower conductor* 

The fourth sort is, when goods or chattels 
are delivered to another as a pawn, to be a security 
to him for money borrowed of him by the bailor ; 
and this is called in Latin **adium 9 and in English a 

pawn or a pledge. The fifth sort is 
Things to be when giods or chattels are delivered 

r£vard & ° f0r to b« ^rried, or something is to be 

done about them for a reward to be 
paid by the person vho delivers them to the bailee, 

who is to do the thing about them. 
To be carried The sixth sort is when there is a de- 
without reward- ji ver y Q f goods or chattels to some- 
body, who is to carry them, or <So 
something about them gratis^ without any reward for 
such his work or carriage, which is this present case. 
I mention these thing* not so much that they are all 
of them so necessary in order to maintain the propo- 
sition which is to be proved, as to clear the reason 
of the obligation, which is upon persons in cases of 
trust. 



A man who re- As to the* first sort, where a mar* 
ce.ves goods to takes goods mto h ; s custody to keep 

Keep gratis for - , u & e .. , .T T t. n 

the use of the * or tne USe °* t " e Dai ^ or » * ™& con. 

bailor is not sider, For what things such a bailee 

answerable for is answerable. He is not answerable, 
their loss or for ]f they are stole without any fault in 

thl maTfus. him * neither wil1 a common neglect 

tain unless he ma ^ e n * m chargeable, but he must be 

was guilty of guilty of some gross neglect. There 

some gross neg. i s I confess a great authority against 

ituoJhem. me > where U Xs h *t that * generrt 

* Vide ante 42. 
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Mvery will charge the bailee to an- Vide Str. 1099. 
swerfor the goods if they are stolen, ^^^^f" 
unless the goeds are specially accept- ' of £"" *"' »L- 
«Q, to keep them only as you will i cct with re- 
keep your own. But* my lord Coke spect to his 
has improved the ease in his report °wn, D. ace. 2 
of It, for he will have it, that there is ^ ac™' 
bo difference between a special ao- «u urr . 2300- 
eeptance to keep safely, and an ac- Videame52. 
«eptance generally to keep. But 72. 
there is no reason nor justice in such 
a case of a general bailment, and where the bailee la 
W>t to have any reward, but keeps the goods merely 
fta the use of the bailoj, to charge him without some 
default in him. For if he. keeps the goods in such a 
<&se with an ordinary care, he has performed the 
trust reposed in him- But according to this doctrine 
the bailee must answer for the wrongs of other peo- 
ple, which he is not, nor cannot be, sufficiently arm* 
«d against. If the law be so, there must be some 
just and honest reason for it, or else some universal 
settled rule of law, upon which it is grounded ; and 
therefore it is incumbent upon them, that advance 
this doctrine, to shew an undisturbed rule and prac- 
tice of the law according to this position. But to 
\. shew that the tenor of the law was always other- 
wise, I shall . give a history of the authorities in the 
books in this matter and by them 
ahew, that there never was any such 2 Ld. Rcym. 
resolution given before Soutkcote's 914, 

case. The 29 Ass. 28. is the first 
eaee in the books upon that learning, and there the 
opinion is, that the bailee is not chargeable, if the 
goods are stole. As for 8 Ediv. 2. Fitz. Detinue 59. 
where thegoods were locked in a chest, and left with the 
bailee ; $nd the owner took away the kee, and th* 

- * Vide2Lid. Ravm 655- AtK«46. 
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goods were stolen, and it was held that the bailee 
should not answer for the goods. That case fhey 
| say differs, because the bailor did not trust the bailee 

: with them. But I cannot see the reason of that dif- 

ference, nor why the bailee should not be charged 
with goods in a chest, as well as with goods out of a 
chest. For the bailee has as little power over them, 
when they are out of a chest, as to any benefit he 
might have by them, as when they are in a chest ; 
and he lias as great power to defend them in one case 
as in the other. The case of 9 Edw* 4. 40,6. was 
but a debate at bar. For Danly was but a counsel 
then, though he had been chief justice in the begin- 
ning of Ed. 4. yet he was removed and restored a- 
gain upon the restitution of Hen. fi as appears by 
Dugdcdc's Chronica Series. So that what he said con- 
not be taken to be any authority, for he spoke only 
for his client ; and Cknney for his client said the con- 
trary. The case in 3 Hen. 7. 4. is but a sudden o- ' 
pinion, and that but by half the court ; and yet that 
is the only ground for this opinion of my lord Cbifc, 
which besides he has improved. But the practice 
has been always at Guildhall, to disallow that to be a 
sufficient evidence to charge the bailee. And it 
was practised so before my time, all Chief Justice 
Panberton's time, and ever since, against the opinion 
of that case. When I re^d Southccte's case hereto- 
fore, I was not so discerning as my brother Ptwuyt 
tells us he was, to disallow that case at first, and 
came not to be of this opinion, till I had well consid- 
ered and digested that matter. Though I must con- 
fess reason is strong against the case to charge a man 
for doing such a friendly act for his friend, but so far 
is the law from being so unreasonable, that such * 
bailee is the least chargeable for neglect of any. For 
if he keeps the goods bailed to him but as he keeps 
hit own, though he keeps his own but negligently, 
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ye% he is not chargeable for them ; for the. keeping 
them as he keeps his b^n t is an argument -of hir 
Jionesty. A fortiori he shall not be charged, where 
jfchey are stolen without any neglect in him. Agree- 
able to this is Bractcin, lib. 3: c. 2. 9Q. b. J. S. apud 
^qufim res deponitur 9 re obftgatur y et de ea re y quom at- 
.cepit, restituenda tenetur, ef etiam ad id, si quid in re 
t deposit a doh commiserit; culpae atttetn nomine -non ten* 
etur f scilicet desidiae vel negtigentiae, quia qui aegti- 
geyti am'tco rem cust&dtendam tradjt, sibr ipsi et pro* 

Ciae fatuitati hoc debet imputdre* As • suppose the 
ulee is an idle, careless, drunken fellow, anck comes 
home drunk, and leaves alt his doors 
open, arid by reason thereof the goods % Ld. Raym* 
happen to be stolen with his own; 915* 

_yet he shall not be charged, because 
it is the bailor's own folly to trust such an idle fel- 
low. , So that this sort of bailee k the least re. 
v Sponsible for neglects, and under the least obligation 
of any one^ being bound to no other care of the bail- 
.. ed goods, than he takes Of his own. This Bracton I 
, have cited is, I confess, an old author, but in this his 
, doctrine is agreeable to reason, and to what the law 
, .1$ in other countries. ; The civil law is so, as you 
have it in Justinian* s Inst. lib. 3. tit. J 5. There the 
taw goes farther, for there it is said, Ex eo solo tent* 
* tur, si quid doh commiserit i culpee autem. nomine; id 
. est, desidiee ac negligentiee, non tenet ur. • Itaque seeuru* 
est qui purum cfiligcntur custoditam rem -fur to amuerit 9 
quia qui negligenti amico rem custodiendam tradit non 
ei 9 sed su& facilitati id imfutare debet. So that a bai- 
lee is not chargeable without an ap- 
parent gross neglect. And if there A gross neglect 
, is such a gross neglect, it is looked ^ ,de * ce of 
upon as an evidence of fraud. Nay, 
suppose the bailee undertakes safely and securely* to 
keep the goods, in express words, yet even 1 that 

R 
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won't charge him with all sorts of neglects. For if 
such a promise were put into writing, it would riot 
charge so far, even then. Hob. 34 a covenant that 
the covenantee shall have, occupy, and enjoy certain 
lands, does not bind against the acts oY wrong-doers. 
3 Cro. 214. ace. 2 Cro* 425. tied upon a. promise for 

quiet enjoyment. And if a promise 
Though a roan will not charge a man against wrong 1 , 
whotakes <j oers w h en p U t J n writing, it is hard 

Iratis tor the* ^ Should ^0 lt more so wu ^ n spo- 
use of the bai- ken. Doctz. and Stud. 130. is in point, 
Jee expressly that though a bailee do promise to 
undertakes to re-deliver goods safely, yet if he have 
lafef ^bels not nothin g for keeping of them, he will 
responsible for° not De answerable fpr the, acts of a 
any loss or dam. wrongdoer. So that there is neither 
age occasioned sufficient reason nor authority to sup- 

b r a sT V*°~ P orfc the °P inioa m Sauthcote ^ <*s« ; 
ante 51. Vl C ' *f tne bailee be guilty, of gross neg- 
ligence, he will be chargeable, but 
not for any ordinary neglect. As to the second sort 

of bailment, viz. cemmodatwn or lend- 
The borrower i n g gratis, the borrower is bound to 
of goods ^re. the strictest care and dHigence to 
sponsible for a*. ., .. . *; *» 

ny damage or * €e P tne g°ods. so as to restore them 

loss, »f it was back again to the lender, because the 
occasioned by bailee has a benefit by the use of them, 

Vide Mte75 S ° aS if the b * 5,ee b ® guUty ° f the 

84, ss^or if he * east ne g lect » ne W1 ^ te answerable : 
used the goods as if & man should lend another a 
in a manner not horse, to .go Westward, or for a 
warranted by month ; if the bailee go Northward, 
1^*m™ ^ep the horse above a month, if 
79, any accident happen to the horse in 

the Northern journey, or after the 
expiration of she month, the bailee will be Chargea- 
ble; because he has made use of the horse contrary to 
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the trust he was Jent to him under, and it may. be if 
the horse had been used no otherwise than he was 

lent, that acoident would not have befallen him 

This is mentioned in 'Bracton, ubl supra: his words 

are, Is autem cut res aliqua itenda datur, re cbligettur 

quse commodate* ' est, sed magna differentia e*t inter mu* 

tuum et commodatum; quia is qui rem 

mutuant at refit, ad ipsam restituendam 2 Ld. Raym. 

tenetur, vel ejus pretium, si forte i?tcen- 916. 

dio, ruina, n,iufragio, ant lotronu^ vel hsiium incur sa f ' 

eonsumpta fuerit, vel deperdlta, sub- 

tracta vet ab'ata. Et qui rem uten- Nore in the 

dam occepit, non suffi^t ad rei custo- Bracton before 

dim, quod talem dilitentiam adhibeat. me ', lt ,sco , m " 
; • r • A ' - jt', nkodatam, but 

qunlem suts reba propms odhibere so- that must be a' 

let, si alius earn diligentius potuit cus- mistake as you 

todire ; ad vim autem mforem, .vel w *iUfindby 

cams fortuitos ■ non tenetur quis, nisi J us,in »an, ubi 

culpa sua intervenenU lit si rem s'ibi '^F** 9 fr ° m 

i M * ' . , , . whence Brac- 

commoaatum domi, secum detufent. cum ton has taken 

feregre profectus fuerit et ilhm in- all his distinc- 
cursu hostium vel praedon m, vel na)}~ rioDS » and ihat 
fragio ami ait non est d. bium qum ad ^ StWOr4for 
rei resiituUonem teneatur, I cite this 
author, though I confess he is an old one, because his 
opinion is reasonable, and very much to my present 
purpose, and there is no authority in 
the law to the contrary. But if the The borrower 
bailee put this horse in his stable and of g°°d3 shall 
he were stolen from thence, -the bai- ?? X r* re fP onsi - 
lee shaH not be answerable for him. ^ "S 
But it he or his servant leave the house the robbery was 
or stable doors open, and the thieves occasioned or 
take the opportunity of that, and steal facmtat «* *>7 
the horse, he will be chargeable ; be ^hVptt" 
cause the neglect gave the thieves Vide/ ante 76. 
the occasion to steal the horse. Brae- 
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ton says, the bailee must use the utmost care, but 
jet he shall not be • hargeable, where there is such 
a force as he cannot resist. 

As to the third soft of bailment, 
The hirer of scilicet heath or lending for hire, in 
goods isrespon. this case the ^ ]ee ^ also found to 
fiibie wherever A « .. . " - j . . 

the borrower ta * e tn * utraost ca * e and to return 
-would be, sed the goods, when the time of the hir- 
vide ante 86.87, ing is expired. And here' again I 
and not else- must re cur to my eld author,/?/. 62. 
w ere ' b. J&ui pro usu vesthnentorum aurt vel 

Urgently vel alterius ornamenti, vel jumenti, mercedem 
iederit vel promiserit, talis ah eo desiderata* custodia, 
qialem* diltgenthmus paterfamilias suis rebus adhi- 
let f quam si prdestrterit, et rem alt quo cam amiserit^ ad 
rem resiituendam rton tenebitir. ', Nee sufficit aiiquem 
taltm diligentiam adhibere, qualem suis rtbus profrns 
adhiberet, nisi talem adhibuerit, de qua svperius dictum 
est. From w hence it appears, that if goods are let 
out for a reward, the hirer is bound to the utmost 
diligence, such as the* most diligent father of a family 
uses ; and if he uses that, he shall be discharged. 
But every man, how diligent soever he be, being lia- 
ble to the accident of robbers, though a diligent roan 
is not so liable as a careless man, thef bailee shall 
not be answerable in this case, if the goods are sto- 
len. 

As to the fourth sort of bailment, «wa. vadium or a 
pawn, in this 1 shall consider two things; first, what 
property the pawr.ee has in the pawn or pledge, and 
secondly, for what neglects he shall make satisfaction. 
As to the first, he has a special property, -for J the 
pawn is a securing to the pawnee, that he shall be 
repaid his debt, and to compel the pawnor to pay 
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# Vide ante 88. f- D« ace. 2 14. jRajm- 1087, 

\S> P. SSalk. 268. Holt, i2$- Salt. «#. 
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him. Bat if the pawn be such as it 2 Ld. Raym, 

•will be the worse for using, the* 917. 

pawnee cannot use it, as clothes, &c. 

but if it be' such, as will be never the worse, as if 

jewels for the purpose were pawned to a lady, shef 

Slight use them. But then she must do it at her 

peril, for whereas, if she keeps them locked up in 

her cabinet, if her cabinet should be broke open, and 

'the jewels taken from thence, she 

would be excused ; if she wears them If a pawnee use 

abroad, "and is there robbed of them, the pawn about 

-she will be answerable. And the rea- th * r C e S" ,g °J 
. , ^. . . i .. which he is at 

son is, because the pawn is in the na- no charge, he is 
ture oi a deposit, and as such is not answerable it 
liable to be used. And to this effect all events for a- 

is Ckv. 123. But if the pawn be of n * los *.°' dw ' . 
u * -.i. • *. age which may 

such a nature, as the pawnee is at a- h | ppen with * 

ny charge about the thing pawned, to iebpectto it 

• maintain it, as a horse, cow, &c. then! while he is u- 

the pawnee may use the horse in a 5 in S lt ; *>. p » 

reasonable manner, or milk the cow, u^^ 6 ^ n 

c , - .* a Holt.:>2& halk. 

&c. in recompence for the «ieat. As 523 vide ~- 
to the second point Bracton §9. b. 92, 93. 
gives you the answer. Creditor, qui 
.pjgnus accept, re obhgatur, ei ad ill am restituendam 
tenetur ; et cum hi jus modi res in pignus data tit utrj- 
usque gratia, scilicet dcbitoris, quo niagis ei pec^ma 
.crederetur, et creditoris qio magis ei in tuto sit credi* 
•turn, suffidt ad ejus rei custodiam ddigentiam ex a.' taw 
adkabere, quam si pr&stiterit, et rem casu amiserjt, &- 
:curus esse possit, nee impedietur credi- 
tum petere. In effect, if a creditor The pawnee of 
takes a pawn, he is bound to restore goods wrespon- 

*S. P. 3 Salk. 268 Holt 528. Salk. 522, 
f S, P. 3 Salk. 268. Holt. .528, Salk 522. vide am* 92,9* 
JS- P. a Salk. 268.,Hplt : 538.jj>aJUk. $2& vide ante 92,93* 

R2 
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• » 

«ibie for any ft upon the payment of the debt \ fat 

^'ef 1 ™** y et [t is * ufliciel,t » if th « pawnee use 
-thepaTn^hile H ue ^g^ *; *»** he W»I benadeu*. 
lie u Warranted nified in so doing, and notwithstanding 
in detaining it, the loss, yet; he shall resort to the 
if it was occa- . p awn0 r for his debt Agreeable to 

ne"li ence h,S tWs 5s 29 AsSm 79t and &»**«*** ' cas * 

v1Lame86 —But indeed the reason given in 
otherwise he is SouthcoWs case is, because the paw* 
not. s P. 3 nee has a special property in the paws* 

*?*' ^ 8 ' Salk * But that " not th6 rcason of th5s *•*•* 
512. vide ante and thwe jg ^^^ reason gj ven f<rf 

it in the book of Assize, which is in* 
deed tr& true reason of all these eases, that the lav 
requires nothing extraordinary of the pawnee, bat 
' only, that he shall -use an ordinary 
But he is an- eare for restoring the goods. But 
awerableat all indeed, if the money for which the 

Cor LnaL *°* WW » ***»*> be tCDdered t0 

.which happens tne .pawnee before th^y are lost, then 
after he ought the pawnee shall be answerable for 
to have returned them; because the pawnee, by de» 

* 3 silk 268 taX,lin S them after the tender <* t! * 

Holt. 528 Salk. t 00 * 1 *?* » a wrong-doer, and it is a 
532 vide 2 Z^ wrongful detainer of the goods, and 
Maynt. 753. the special property of the pawnee is 
Ante 91. A determined* And a man that keep* 

To^s byVX 8 * 18 * wron * must bc "*wer*bli 
la at ail events *° r tn *m at *** events, for the detain* 
answerable for ing of them by him is the reason of 
their loss or the loss. Upon the same difference 
to™f vide a« the law is in relation to pawns, H 
■ ■ wU ^e. found to stand in relation to 

goods found. ] 

As to the fifth sort of bailment, uhi a delivery to 
•arry or otherwise manage, for a reward to be paid 
to the bailee, those cases are of two sorts; either a- 
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to one that exercises a pub- 2 Ld. Raym. 
lie employment, or a delivery to a tfl£. 
private person. First if it beto a per- if gooc j a afe de> 
.son of the first sort, and he is to have livered to a per* 
ft reward, he is bound to answer for 8on in a pablle 
tbe goods at all events. And this is employment for 
the case of the common carrier, com- l^*? wh£ 
naon hoy man, master of a ship, \$c. he is to have* 
*thich case of a master of a ship was reward, he is ' 
first adjudged 26 Car. 2. in the case answerable for 
of Mors v. Slew. Rjym- 220. 1 Vent. any loss or u . w 
190, 238, The iaw charges this ^Kj£* 
person thus intrusted to carry goods, ed by the act of! 
against all events but acts of God Gcdorthe 
and of the enemies cf the king. For kin S ?s enemies/ 
though the force be never so great, % ^J 1 ?™?, 1, 
as if an. irresistible multitude of peo- 281. Barclay v. 
pie should rob him, nevertheless he Yann B. H E. 
is chargeable. And this is a politic T. 24 G.3. 
establishment, contrived by the poli- Tre ™andMe* 
cy of the law, for the safety of all per- ty oodT £ 
sons, the necessity of whose affairs e. t. 25 G. i. 
oblige them to trust these sort of l. T. R. 27. •" 
persons, that they may be safe in their vide 2 - -W 
ways of dealing; for. else thesef car- f^oj*! ' 
tiers might have an opportunity of ^qq 2837. 
undoing all persons that had any deal- Ant©. 107. 
ittgs with them, by combining with 
thieves, fcfc. and yet doing it in such a clandestine 
itoraier,* as would not be possible to 
be discovered. And this is the rea- A bailiff or fac- 
son the law is founded upon in that J^j^V 1 ^ 
point. The second sort are bailees, ^^ ilnotan. 
factors, and such like. And though swerableforany 
s bailee is to have a reward for his loss or damage 
jmanagement, yet he is only to do the * h «* "* 8 ■* ' 
tMlte can. And if lie be tobixd, flW * * 
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fkcHnatad hf t & c . it is a good account. • And thfc 
his negk*t reason of his being a servant is not 
y^l H Vem 3K the thiR g5 for he is at a distance 
121. 3 Lev 5. from *his master, and acts at discre- 
tion, receiving rents and selling corn, 
tffr. And yet if he receives his masters money, and 
keeps it locked up with a reasonable care* he shall 
not be answeraWe for it though it be stolen. Hot 
yet this servant is not a domestic servant, nor under 
his master's immediate care. But the true reason 
of the case is, it would be unreasonable to charge him 
with a trust, farther than the nature of the thing 
puts it in his power to -perform it. But it is allowed 
in the other cases, by reason of the necessity of the 
thing. The same law of a factor. 

As to the sixth sort of bailment, it is to be taken, 
that the bailee is to have no reward for his pains, but 
yei that by his ill managment the goods are spoiled. 

•Secondly, it is to be understood, that 
A man to : there was a neglect in the manage- 
w hom goods mmt But thirdly, if it had appear- 
«SSte£ •*«** the mischief happened by any 
«pect of which person that met the cart in the way, 
he Is to have no the bailee had not been chargeable. 
reward, is not ^ s jf a drunken man had come by in 
answerable for ^ gtreetg> and had p5erced the ca8 k 

SrJcca- of brandy, in this case the defendant 
sioned by a had not been answerable for it, be- 
thiid person. cause he was to have nothing for his 

pains. Then the bailee having un- 
dertaken to manage the goods, and having managed 
them ill, and so by his neglect a damage has happen- 
„ ed to the bailor, which is the casein 
Case lies for question, what wHi you call this ? In 
neg! .gently Br acton, lib- 3. 100. it is called ma* 

^ '"&LI dfun, It is an obligation v,hicb * 
Vide 1 H» nses e * wndato. It is what we can 
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Bi. I5b\ in English an acting by commission. 
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And if a nan aets by commission for another ^rofif, 
and in the executing his commission 
behaves himself negligently he is 2 Id. Rcynu 
answerable. Vlnnius in his commen* 019. 

taries upon Justinian, Ub. 3. f& 27. 
G84. defines mandatum to be contractus quo aliquid 
geratuito gerendnm commktitur et accifkur. Tbls un- 
dertaking obliges the undertaker to* diligent man- 
agement, Bracton, ubi supra, says, contrahitur etiatn 
obiigaiio non solum scrtfto et verbis, sed et consensu, 
dcut tn contractitus bonseftdei; ut in emftionibus, ten- 
ditwnibus, locationibus, conduct lonibus, societatibus, et' 
mandatix* I don't find this word in any other author 
of oar law besides in this place in Braiton, which is 
a fall authority, if it be not thought too old. Bat it 
is supported by good reason and authority. 

JThe reasons are, first, because in such a case, a 
neglect is a deceipt to the bailor. For when he in- 
trusts the bailee upon his undertaking to be careful, 
he has put a fraud upon the plaintiff by being neglu 
•"gent, his pretence of care being the persuasion that 
induced the plaintiff to trust him* 
And a breach of a trust undertaken A breach of a 
voluntarily will be a good ground for * rust « nder, .a- 
paction. 1 Roll.Jbr. 10. » Hen. ™ J^ 
7. II. a strong case to this matter. f or an action 
.* There the case was an action against Vide ante 64, 
* a man, who had undertaken to keep &5- 
an hundred sheep, for letting them 
be drowned by his default, vnd there the reason of 
the judgment is given, because when the party has 
taken upon him to keep the sheep, and after sutlers 
them to perish in his default; inasmuch as he- has 
taken and executed his bargain, and ha? them In his 
custody, if after he does not look to them f.i; action 
lies- for here is his own act, <&&• bis agreement 
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and promise, and that after broke of # his side, that 
shall give a sufficient cause of action. 

But, secondly, it is objected, that there is no con- 
sideration to ground this promise upon, and there- 
,fore the undertaking is but nudum factum. But to 
this I answer, that the owners trusting him with the 
goods is a sufficient Consideration to oblige him to 
a -careful management. Indeed if the agreement 
had been executory, to carry these brandies from th« 
one place to the other such a day, the* defendant had 
not been bound to carry them. But this is a different 
case, for assumpsit does not only signify a future a- 
greement. but in such a case as this, it signifies an 
actual entry upon the thing, and taking the trust up- 
on himself. And if a, man will do that, and miscarries 
in the performance of his trust, an action will lie 
againvt him for that, though no body could bare 
compelled him to do the thing. / The 19 Hen. 6. 4§. 
and the other cases cited by my brothers, shew that 
this is the difference. But in the 1 1 Hen. 4. 33. this^ 
difference is clearly put, and that is the only case* 
concerning this matter, which has not been cited by 
my brothers. There the action was brought a.ainst 
a carpe- ter, for that he had undertaken to build the 
plaintiff a house within such a time, and had not 

done it, and it was adjudged the ac- 
2 Ld* Raym. tion would not lie. But there the 
920. question was put to the court, what 

If a man prom- if be had built the house unskilfully, 
ises ro re deli v and it is agreed in that case an action 
er goods m con- WO uld have lain. There has been a 

havin til thern f <l ue * tion made > if l de,iver £ 0ods to 

delivered to* ^ and m consideration thereof he 

him, an action promise to re-deliver them, if an ac- 

will lie against, tion will lie for not re-delivering 

him for not re- tnena . an( l m y e l v . 4. judgment Was' 

* Vide ante 64^65. 71. 
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givtsn that the action would lie. But delivering them 
that judgment was afterwards revers- Y* de ante s ?> 
ed, and according to that reversal, 
there was judgment afterwards entered for the de- 
fendant in the like case. Yefo. 128. But those ca- * 
.ses were grumbled at, and the reversal of that judg- 
ment in Yefo. 4. was said by, the judges to be a bad 

f resolution, and the contrary to that „ reversal was af- 
terwards most solemnly adjudged in 2 Cro. 667 7V. 
2 1 Jac. 1 in the King's bench, and that judgment af- 
firmed upon a writ of error. And yet there is no 
benefit to the defendant, nor no consideration in that 
case, but the having the money in his possession, and 
being trusted with it, and yet that was held to be a 
good consideration. And so a bare being trusted 
with another man's goods, must be taken to be a suf- 
ficient consideration, if the bailee once enter upon the 
trust, and take the goods into his possession. The 
declaration in the case of Mors v Slew was drawn by 
the greatest drawer in Eng land in that time, and in 

• that declaration, as it was alwavs in ail such cases, it 
was thought most prudent to put in, that a reward 
was to be paid for the carriage. And so it has been 
usual to put it in the writ, where the suit is by origi- 
nal. I have said thus mush in this case, because it 
is of great consequence that the law should be settled 
in this point a but I don't know whether I may have 
settled it, or may not rather have unsettled it. But 
however that happen, I have stirred these points, 
which wiser heads in time may settle. And judg- 
ment was given for the plaintiff* 

» 

THE END. 
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